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ABANDONMENT. See HomesTeap, 12, 13,16. LAND CERTIFICATE, 2 STOPPAGE 
IN TRANSITU, 2. 


ACCEPTANCE. See ASSIGNMENT FOR CREDITORS, 4. 
ACCOUNT. See PARTNERSHIP, 3. 


"ACTION. See ASSIGNMENT FOR CREDITORS, 6, CouNnrTy TREASURER, 1, 2. CREDITORS, 
1,2. Fraup, 1, 2,6. GAMBLING IN FUTURES, 6. PARTNERSHIP, 2. PRACTICE 
In DistRicT CouRT, 1. VENDOR AND VENDER, 2. 


1, A tort inflicted upon the wife by her husband and another, gives to the 
wife no right of action against the husband, and for such an injury, in so 
far as the’ husband is concerned, no compensation can be given to the wife, 
through a civil action. (Citing Cooley on Torts, 223, 227; Peters v. Peters, 42 
Iowa 182; Longendyke v. Longendyke, 44 Barb. 366. Nickerson v. Nickerson, 281. 

2. Whatever cause of action the wife has for a tort upon her by her husband 
and another, accrued when the acts of which she complains were committed ; 
and the fact that a divorce has subsequently been granted, cannot make that 
a cause of action which was notsuch at thetimeofthe injury. (Citing Phillips 
v. Barnett, 1, 2 Bishop on Div. 438, and Abbott v. Abbott, 67 Me. 304.) Zv. 

8. Thé wife has capacity to be a recipient of wrong as weli as of property, 
the same as though she were a feme sole; and,if she be slandered, or an assault 
and battery be committed upon her, or any trespass or other actionable 
wrong, by a person other than her husband, she may, after discoverture, 
prosecute, alone, a suit against the wrongdoer, whether commenced before 
or after the discoverture, the same as though she had been so/e when she re- 
ceived the injury. 2. 

4. A cause of action, the foundation of which is a tort inflicted upon the 
wife by the husband and another, is not a community right, but is a separate 
right of the wife, and damages, if recovered in a suit by the wife on sucha 
cause of action, would be her separate property. 2. 

5. The case of Ezell v. Dodson, 60 Tex. 334, distinguished from this case, 
and the doctrine announced therein, that damages to be recovered from a third 
person for a tort committed upon a wife by such person alone, would be com- 
munity property, approved as a general proposition. Jd 


ADMINISTRATION See Community Property, 20, 27. Estates oF DECEDENTs. 
ADVERSE POSSESSION. See Limiration, 6, 9, 10, 11, 14. 
ADVICE OF COUNSEL. See REcEIvER, 1. 
AFFIDAVIT. See Evipence, 21. MEcHANIC’s LIEN, 7. 
AGREEMENT. — See Practice 1n District Court, 2. Trespass TO Try TITLE, 1, 
© AGENT See PRINCIPAL AND AGENT. 
= ALLEGATA AND PROBATA. 


1. Proof of a contract made with G. by 8S. & Co. will not authorize a judg- 
ment in favor of G in a suit by him on a contract alleged to have beem made 
with himself by S & Co. and B. Stewart v. Gordon, 344. 
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INSTRUMENT. 

1. In making the proof upon which a written instrument offered in evideneg 
as an ancient document gets to the jury, the party offering it proceeds ge 
parte. If, without considering any other evidence than that produced by gueh 
party, there is enough to raise an issue of fact as to the genuineness of the jp. 
strument, still, it is proper for the court to allow the paper to go before the 
jury, and that issue is then determined by them, after hearing all the testimony 
on both sides. (Citing Williams v. Conger, 49 Tex. 594; Gainer uv Cotton, 49 
Tex. 118; 1 Greenl. Ev., sec. 21.) B&B. P. Co. v. Preston & Smith, 448. 

2. The preliminary proof made before the judge as to the genuineness of a write 
ten instrument offered as an ancient document, is merely an earnest of the iggue, 
What shall be sufficient for this purpose, cannot, probably, be embraced ing 
definition that would suit the peculiar facts of every case. It would, however, 
always be proper to admit the instrument in evidence when the proof is suff. 
cient to sustain a verdict in favor of its genuineness, if no opposing testimony 
has been offered. It is not a correct practice for the court to charge the jury 
that certain proof constitutes prima facie evidence of the execution or venuine- 
ness of the paper in question. /d 

3. With respect to an instrument offered in evidence as an ancient doeu 
ment, the jury should be informed of the conditions upon which the lay 
dispenses with the ordinary methods of proving the execution of private 
writings ; but whether or not those conditions exist, or whether or not the cir- 
cumstances proved are sufficient to corroborate the antiquity and genuine. 
1ough to make the 
issue, be determined by the jury, like any other fact, without any intimation 


ness of the instrument, should, after the court has heard en: 





i 


of the judge’s opinion. Jd 


APPEAL. See Crepitors,1,2. JURISDICTION, 6. 





1. The law does not confine the right of appeal from the judgment of a jus- 
tice’s court to cases in which the judgment is greater than $20.00, but gives it, as 
well, in cases in which the amount in controversy exceeds that sum (R. S., arts. 
1165, 1638), and where, in a suit ina justice’s court, the matter in controversy is 
not only the amount which the plaintiff claims to be owing him by the defend- 
ant, but also the right to establish and foreclose a lien on property to satisfy 
the same, an appeal may be taken and prosecuted, if the property is of greater 
value than $20.00, although t 
Giles & Shepard, 341. 

2. The jurisdiction of the several courts is determined, in reference to cer- 


he judgment may be for a less amount. Smith y. 


tain classes of cases, by the value of the matter in controversy; but, in some 
instances, the word “amount” is used instead of the word “‘ matter.” These 
words, however, in the connection in which they are used in the constitution, 
and in arts. 1165 and 1638, R. S., have the same meaning ld 

8. In all cases of joint judgments where, on appeal, the trial is de novo, the 
rule is, that an appeal by any party against whom the judgment was rendered 
annuls the judgment and divests it of all power to support an execution. 
(Citing Powell on Appellate Procedure, 359,378; Freeman on Judg 328; Curtis 
v. Beardsly, 15 Conn. 523; Bank v. Wheeler, 28 Conn. 441; Campbell z. Howard, 
5 Mass. 378; Bender Bros. v. Lockett, decided ‘at last Tyler term. Moore v. 
Jordan, 395. 

4 Anappealfrom a judgment rendered in a justice’s court does not merely 
suspend its execution until the determination of the cause in the appellate 
court, as doesan appeal from the district court to the supreme court; but its 
effect is to annul the judgment. 7. 
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1. M. sued J. for $55.00 and interest, and recovered judgment for “the sum 
of $35.25, and the further sum of $5.00 interest, making in the aggregate 
$40.25 ” J. appealed, and described, in his appeal bond, the judgment as be- 
ing for “the sum of $55.00, interest and costs.”’ e/d, that the judgment was 
not misdescribed. /ordan v. Moore, 363. 

2. Where an appeal bond is conditioned in the very words of the statute, but 
contains in addition, the words * and will pay off and satisfy all costs that have 
accrued in the court below, together with ail costs in the appellate court,” 
the added words neither lessen nor increase the obligations of the bond. The 
very things which the obligors, by the addition of such words, bind themselves 
to do, the sureties or their principal would be bound to do under the conditions 
prescribed by the statute, should judgment go against the principal. /¢. 


3. The execution of a judgment awarding a peremptory writ of mandamus, 
is suspended by the filing of a proper appeal bond. (Following, Griffin’ v. 
Wakelee, 42 Tex. 513.) Churchill vy. Martin, 367. 


4. After the approval of a proper appeal bond, the district court still has 





during the term, jurisdiction to modify or to set aside the judgment appealed 


from, but not to enforce such judgment (Citing Blum v. Wettermark (58 Tex. 
95), and Garza v. Baker (58 Tex. 487 ld 


». When the appeal bond has been filed and approved, the complaining party 
has done, substantially, all required of him to give the supreme court juris- 
diction of the case, and the supreme court may then, under its constitutional 
power to protect and enforce its own jurisdiction, issue writs of injunction. 
But, until the appeal bond is filed and approved, the case is, in no sense, in the 
supreme court, and it has no authority to interfere with the proceedings in the 
district court Ta 

6. The extraordinary writs can be used in the supreme court, only in cases of 
which it has acquired jurisdiction. They cannot be used to set aside orders 
made or to correct results which transpired before the appeal bond was given. 
(Citing Wells v. Littlefield, 62 Tex. 30.) /¢ 

ARGUMENT OF COUNSEL. See Practice In District Court, 38. 
ASSIGNMENT OF NOTE. See Promissory Nore 3. 
ASSIGNMENT FOR CREDITORS. See HomesTeap, 15. MortTcGaceE, 1 

1. The act of March 25, 1879, in relation to assignments for the benefit of 
creditors, does not compel a debtor to make an assignment forthe benefit of his 
creditors, and a failure on the part of the debtor so to do, is not a fraud on the 
law. Lewy v. Fisch/, 311. 

2. The prohibition of preferences, in the statute, is operative, only when an 
assignment is made, andif no assignment for the benefit of creditors has been 
made, there can have been no violation of, or fraud upon, the assignment law. 
la. 

3. A creditor may receive payment of an honest debt in property of his debtor, 
though he may know, at the time, that the debtor’s intent in making the payment 
is, and the necessary effect of his act will be, to place the property beyond the 
reach of other creditors. /d. 

4. Suit was brought to recover damages for the wrongful and malicious 
seizure of a stock of goods. Plaintiff alleged that he was a merchant, 
Owning and possessing the goods; that they were seized under an execu- 
tion against a firm of which he was not a member; that the firm had no interest 
in the goods; and that defendants had accepted an assignment of the firm, re- 
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ASSIGNMENT FOR 


ceived a dividend thereunder, and rel 





CREDITORS—continued. 







ased the judgm« it be re the execution 
issued. The answer was a general denial, also a sp n 


ownership and possession, and a plea denying the acceptan 


der the assignment, and setting up that the receipt to the 
received by IK 


lants. Plaintiff 


consideration, the dividend having been 


fendants, and credited by them to defen 
as setting up no defense—/e/d : 

(1) That the natural construction of the statute of 
that an acceptance of the assignment and the agreement 
by a creditor, would discharge the debtor from all furthe 
senting creditor, whether the receipt and release were ex 
not; 


(2) An assignment passes the property beyond the « 


thenceforth the assignee is liable for its mismanagement 
= 

After accepting an assignment, a creditor certain] 
the 


an execution 


app 6.) 


(o 


pending t by assignes 


he administration of the assets 


or enforce it, if a judgment, by the levy of 


contravention of the letter and spirit of the law; 
(4) Under the law of 1879, the amount of the divider 
affect the que stion, and if the destruction of the prope 


payment of any divi 


value prevented th 
It 


& R., their remedy was against 


payment ot the di 
& R., 


(5) defendants did not authorize 


K and they were I! 


obligation to the assignors; 


(6) The petition showed that the judgment was discharg 


the 


tions, and was bad on demurrer; 


of the assignment; plea demurred to did not avoid t 


Mar 


dend, the creditor 


il of plaintiff’s 
any dividend yn. 


i Was without 
creditors of de. 


ad } 


ad to this plea 


24, 1879, would be, 


ise the assignor, 

nity to such cOn- 
the creditor or 

of the assignor: 


ecs.O and 14, R. S. 


innot sue the 


assignor, 


mthe same debt, 


this would bein direct 
lc lared could not 
its diminution in 

vas still bound: 
lend to be made to K. 


ised from their 


y the acceptance 
e oO! its allega- 


(7) Considering all the pleadings, if the defendants showed that the execution 
against the assignors was legaland upon a subsisting judg nt, and that the 
goods belonged to the assignors, plaintiff’s possession, wit t title, could not 
availhim. Mzudson v. Willis & Bro., 694. 

5. See opinion and statement of facts for evidence held admissible, and also 
for evidence held not admissible under the pleading / 

6. Neither the language nor the purpose of the act of March 24, 1879, 
relating to assignments for the benefit of creditors, ents a creditor, who 
has two claims, one secured and the other unsecured, against his debtor who 
has made an assignment for the benefit of accepting litors, from accepting 
the assignment as to the unsecured claim, and declining to accept as to the 
other; and as to any unsatisfied balance of the secured claim, that may remain 


after his security has been exhausted, such creditor 

against the debtor the same as if no assignment had be 
Runge v. Hudson & Son, 716. 

ASSIGNMENT OF ERRORS. 

1, An assignment of error that the court erred in ov 
plaintiff’s petition, there being 
ruled, is too general to be considered. 

ATTACHMENT. 

1. A stock of goods was levied on as property of S 


filed by defendant ; 


large 


Ki 


number of.s] 


L 


a 


wHe Vv 


See ASSIGNMENT FOR CREDITORS, 4, 5. 


claimant 


he borrowed the money with which they were bought from S 





mi 


, and 
alleged that the goods were his, but admitted that 


iaintain action 
Kauffman & 


an 


n mad 


erruling exceptions to 
ecial exceptions over- 
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a claim bond was 


Held: 
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ATTACH MENT--cont inued. 








(1) That it was admissible to prove declarations of 8., made prior to the time 
claimant obtained the money from him, tending to show a fraudulent intention 
on the part of S. to place his means beyond the reach of his creditors. 

(2). The jury could then determine from the other*evidence whether the 
claimant had knowledge of such fraudulent purpose. (Chase v. Chase, 105 
Mass.; Gillet 7. Phelps, 12 Wis.; Chase v. Walters, 28 Iowa, etc.) 

(3) If the other evidence failed to show that claimant knew of the fraudu- 
lent intent, the mere existence of that intent could not affect his rights. 

(4) It was inadmissible, and calculated to prejudice the jury, to introduce 


evidence that 3., prior to his loan to claimant, offered to invest money in a 


certain business, and to put claimant ir 


as clerk to look after his interest, 
claimant not being shown to have been acquainted with the proposition. Ain- 
son v. Walk & Co., 103 

2. As consideration for certain goods, the vendee cancelled a debt due from 
the vendor to him, assumed several debts of the vendor, and gave his note for a 
considerable sum Creditors of the vendor claimed that the sale was fraudu- 
lent, and had the goods attached and sold. In a suit by the vendee, on the 
sheriff’s bond. Jf/e/d 

(1) It was error to charge the jury that they should find for the plaintiff the 
value of all the goods seized, if they believed that he purchased them, or any 
part of them, in good faith 


See statement of facts for special charges held to have been properly re- 
fused Lambeth v. McClinton, 108. 


4, A fraudulent diverson of a debtor’s property may be as effectively ac- 

complished by a collusive suit as by a direct transfer; and to prevent the 
illegal result of such a suit between an attaching creditor and the debtor, a 
junior attaching creditor may intervene in the case and protect his interest in 
the attached property, by showing that the plaintiff’s demand is fictitious. 
(Citing Nenny v. Schulter, 62 Tex. 328.) /ohnson & Co. v. Heidenheimer, 263. 
5. An attachment secvres to the creditor such a lien as entitles him in 
equity to have all the obstructions to its fair enjoyment removed, and the 
creditor having a lien upon the property which he seeks to disencumber, need 
not aver the insolvency of the debtor la 

6. If a sheriff is commanded, under a writ of attachment, to seize property 
sufficient to make a debt of a specified amount, and he wilfully seizes a much 
greater quantity of goods than is necessary for that purpose, and deprives the 
defendant of the possession and use of them, he commits as flagrant a wrong 
as if he had seized the excess without any process whatever. It is as much an 
abuse of the writ of attachment to fraudulently and wilfully sacrifice property 
after levy for the benefit of the attaching creditor, as it is to wrongfully and 
oppressively seize more than the writ commands. //it//iard & Hilliard v. Wilson, 
and Blum, 286 

7. Where, however, the officer to whom a writ of attachment is directed, 
overstepping the bounds of discretion allowed him WW the writ, makes 
use of it to wrongfully and unnecessarily oppress and injure the defendant, he 
commits a trespass, for which a civil action will lie against him; and if the 
plaintiff in attachment instigates or countenances such wrong and oppression, 
he becomes a participant in the trespass, and is liable to a suit, either in the 
county of his residence, or in that in which the attachment proceedings were 
commenced, or in the county in which the trespass by the officer was com-¢ 
mitted. Any expressions found in Cahn v. Bonnett, 62 Tex. 674, or in any 
other cases in Texas Reports, inconsistent with the foregoing rule, will not 
hereafter be regarded as authoritative. 7. 






















ATTACHMENT—continued. 








8. In 1860, Wilkins Bros., a firm composed of W.G. Wilkins and J A, Wy. 
kins, became indebted to Emerson, Brewster & Co., of New York. Shortly 
thereafter Wilkins Bros. dissolved, and L., also of New York, became the owner 
of the claim. Prior to August, 1872, W. G. Wilkins and J. B. Wilkins formed 
a co-partnership under the firm name of W.G. & J. B. Wilkins, and were gop. 
ducting a mercantile business in the city of Brenham, Texas, and about that 
time purchased goods in the city of New York. L., who had been unsucceggfy] 
in his efforts to collect his claim, placed it in the hands of an attorney in New 
York for collection, who, in the absence of L. from that city, finding there 
some of the goods belonging to W. G. & J. B. Wilkins, brought suit on the 
claim, in which he alleged that they were the parties indebted to L., and sued 
out an attachment which was levied upon the goods. The ground for the attaeh- 
ment was the non-residence of the defendants. The attachment proceedings 
were instituted August 23, 1872. L. returning to the city a few days after- 
wards, discovered the mistake made by his attorney in inserting in the petition 
and process the name of J. B. Wilkins instead of J. A. Wilkins Che mistake was 


called to the attention of the court in which the action was pending, on Sep- 
tember 5, 1872, whereupon the court caused the name of J. A. Wilkins to be 
substituted, in the several papers, for that of J. B. Wilkins, wherever the latter 
appeared, and also caused the title of the suit to b amended Pending the 
attachment proceedings, a settlement was effected between W.G. & J. B. Wil- 
kins and L., whereby the former paid the latter $600 and gave him their prom- 
issory note for ‘$800, in satisfaction of his claim. Thi is were released, 
sent to Texas, and were received by their owners. The note for $800 not being 


paid at maturity, L. instituted suit thereon, in district « rt of Washington 


county, Texas, against W. G. & J. B. Wilkins, in which suit the defendants 
pleaded in reconvention, and sought damages for a wrongful suing out and 
levy of the attachment in New York fleld 

(1) That the mere suing out of the writ of attachment, although it directed 
the seizure of the property of W. G. & J. B. Wilkins, one of whom was not 


individually liable for the debt sued for, gave no cause of act 


(2) That a separate creditor of a partner may, by an attachment, acquire a 


*lien on the debtor partner’s interest in the co-partnership rty, and may by 
execution subject it to sale ; 

(3) That a sheriff or other proper officer may actually s¢ and take pos- 
session of partnership effects, under attachment, for the separate debt of one 


of the partners ; 


(4) That the seizure under the writ of attachment, wh s made the basis 
of the plea in reconvention in this case, was not unlawfu W. G Wilkins, 
as a partner, owned in the property an interest, which was subject to seizure 
and sale for the debt he and James A. Wilkins owed L 

(5) That the fact that, under the writ, property not subject to the payment 
of the debt due to L. might ha t levied upon, gives no ¢ ind of action. 

(6) That the levy upon the goods, even if the otheer assumed to levy upon the 


entire property in them, instead of upon the interest of W.G. Wilkins therein, 
was neither a trespass nor a conversion. The levy, hov made, could not 
affect anv interest in the goods other than such as W.G,. Wilkins had after 


eoods belonged. 


settlement of all claims against the partnership to which tl 

(7) That the legalitv or illegality of the levy of an attachment cannot be 
made to depend on the extent of the interest which would pass under a sale 
foreclosing the lien created by the levy The creditor has the right to fix his 


lien, in any manner recognized by the local law, before any inquiry upon that 
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question is made,and before he, himself, would be entitled to have any such 
inquiry made. Lee v. Wilkins, 295. 

8. See opinion in this case for a charge as to what was a wrongful suing out 
of an attachment, held to be erroneous, /d. 

9. A plaintiff in attachment is not bound to attach to the full extent of his 
demand; and where, in such a writ, the petition stated distinctly from the 
rest of the plaintiff’s demand therein the debt for which the process of at- 
tachment was asked and issued, it was not error in the court to refuse a 
motion to quash the attachment, based on the ground that the writ was issued 
for an amount different from that claimed in the petition. (Citing Evans v. 
Lawson, Smith & Co., 64 Tex. 199. Dwyer v. Testard, 432. 

10. The defendant in an attachment suit, claimed, under his plea in recon- 
vention for damages for the wrongful and malicious suing out of the writ of 
attachment, the value of the use of the attached property, on the charge that 
he had been deprived of that use, but the testimony tended to show the con- 
trary—Ae/d, that the plaintiff was entitled to the benefit of this proof, without 
a special plea. fd 

11. The validity of a writ of attachment depends, not upon the truth of the 
facts stated in the affidavit, but upon the fact that they are so stated ; and it is 
error in a court,in rendering judgment in favor of the plaintiff in attachment, 
on his claim,to refuse to foreclose the lien on the property of the defendant, 
which has attached by virtue of the levy of the writ. 2. 

12. This suit was brought to foreclose a lien on certain property. The 
property was seized under attachments sued out in other causes, plaintiffs in 
this action not being parties. The court took notice of the pendency of this 
suit and ordered the attached property to be sold, and the proceeds paid into 
court to await the result of this action. Meld: That the action of the court 
was an irregularity which could not be raised on this appeal. Adoue & Lobit and 
Marx v. Jemison & Co., 680. 


13. An error of the court in leaving the construction of a written contract to 


the jury can be cured by its verdict. (See opinion.) dd. 

14. The interest conferred by a lien upon property is not subject to attach- 
ment. The creditors of a mortgagee can acquire by attachment no title to 
the property mortgaged. 2. 


15. Failure to record a mortgage could not avail attaching creditors of the 
mortgagee whoshould seek to subject his interest in the mortgaged property to 
the satisfaction of their claim ld. 

16. An agreement between A. and his creditors, B. and C., stipulated that B. 


should advance money sufficient to enable A.to cultivate his plantations for a 
year; that B. should have the privilege of disposing of the crop; and that the 
proceeds should be applied to the payment of A.’s debts to B. and C.—the 
method of distribution being specified. e/d, that the agreement was a mort- 
ga ld 


re. 

17. A. held different liens, all of which had affected certain property before 
attachment liens of B. and C., attached thereto. Ae/d, that B. and C. could not 
complain at the enforcement by A. of either or all of his liens for the satis- 
faction of his claim. Jd. 


BILL OF EXCEPTIONS. See Evipence,1. PRAcTICE IN SUPREME CouRT, 1. 





1, A bill of exceptions to the exclusion of testimony should show that the 
testimony would have benefited the party excepting. McKay v. Overton, 82. 
2. The action of the court below upon motions for continuance can be re- 
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BILL OF EXCEPTIONS—continued. 


vised in the Supreme Court only when exception is reserved and presented in 
a proper bill. 7. & P. Ry Co. v. Mallon, 118. . 

3. When an exception of this kind is presented, the trial judge may very ap- 
propriately give the appellate court the benefit, in an addendum to the bill, of 
any fact or views, not otherwise disclosed by the record, supporting his. eon. 
clusion that the complaining party has suffered no injury from the unauthor- 
ized remarks of counsel. Radford & Wood v. Lyon, 471. 

4. It is the duty of a party bringing a cause to the supreme court to see to its 
proper preparation for an appeal, and where the record does not disclose that it 
was through the fault of the trial judge or of the opposite party that appel- 
lant’s bills of exception were not filed within the time prescribed by law, the 
presumption as to negligence is against the appellant, and he cannot com. 
plain if his bills are not legally before the appellate court. G.,C.&S.F Ry 
Co. v. Holliday, 512. 


BILL OF LADING. See Common CARRIER, 1, 9. 


1. G. contracted with a railway company to furnish it with a certain number 


of cross-ties, for which, on their being inspected and accepted by the general 


superintendent, he was to receive 50 cents each, the ties to be inspected monthly 


and paid for with notesof the company at ninety days, on pay-day following the 
delivery. Defendants agreed to pay drafts drawn on them by G. to a certain 
amount, to enable him to fulfill his contract; bills of lading with inspector’s 
certificates were to be attached to the drafts, and the notes of the railroad were 


to be delivered and paid to defendants. G. executed drafts on defendants in 


favor of plaintiff, and attached, as collateral security, bills of lading for suffi- 


cient ties to cover the drafts. Defendants refused to pay the drafts, and ap- 
} 
i 


propriated the proceeds of the ties to the payment of a d l them from G. 
Held: 

(1) That if the ties had been accepted and received by the railroad when the 
drafts were drawn, the property in them had passed to the road, and G.’s de- 
livery of the bills of lading to plaintiff conferred no right in or lien uponthem, 
nor a superior right to their proceeds; 

(2) The right of stoppage zm ¢ransitu does not depend upon title, but on a lien 
for the price, (following Allen v. Willis, Tyler term, 1885), and that lien ceased 
with the transit; 

(3) A bill of lading evidences, prima facie, ownership of goods in transit by 
the consignee. (Benj. on Sales, sec. 399, Wharton on Cont., sec. 877). The 
proof may show that the consignor is still the owner. (Authorities reviewed.) 

(4) If G. could be considered the owner, at the time the bill of lading was 
the railway company, and plaintiff was entitled to the proceeds; he could not 


recover from defendants, however, unless they had notice of his right. 


transferred, then plaintiff’s ties,and not G.’s, were accepted and received by 


(5) Defendants’ contract with G. fully explained plaintiff’s possession of the 
bills of lading, and the knowledge of such possession need not have excited in 
their minds any suspicion that plaintiff was the owner of the ties, or entitled to 
their proceeds. Craig & Ogden vy. Marx & Kempner, 649. 

2. See opinion for acts of defendants in paying previous drafts drawn by G., 
in favor of plaintiff, held not to have established a course of business imposing 
upon defendants an obligation to accept or pay the drafts involved in this suit. 


la. 
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BILL OF REVIEW. See JupGmenrt, 2, 5, 6. 


BOUNDARY. See PLEADING, 2. Trespass To TRY TITLE, 8, 11. 


1. Every owner of land is presumed to know its boundaries and the well- 
marked and defined lines that separate it from adjoining tracts belonging to 
anothe: Rowe v. Horton, 89. 


2 Ina suit over the boundaries of land, the plaintiff alleged that the lands 


were situated in the woods, and partly in a river bottom, and were remote from 
her residence field; That these facts did not excuse plaintiff from knowing 
the boundaries of her land and being acquainted with errors therein; if she 
did not improve her opportunities of knowing the limits of her land she did not 
give that reasonable attention which was due to her affairs, and such negligence 
deprived her of relief in equity by re-forming the boundaries after the bar of 
the statute of limitations had run. ld 


3. B. and W. divided a tract of land between them, in 1847, and each gave to 


the other a deed to he part assigned him In both deeds, the two lines 


dividing the tr: were described in the same way, and intersected each other 


in the midst | tract at a point identified only by course and distance and 


acall for ; ti . Plaintiff owned that portion of the B. part adjacent to 


the dividing lines, and defendant that portion of the W. part adjacent to one 
of those lines Tleld 


(1) That if B. and W. ran out and marked the division lines, about 1847 


, and 


Aidt 


they and their privies afterwards acquiesced in and acted upon such delineation, 
defendant could not set up a new dividing line in 188] . 


(2) If B. and W. did not run out the lines upon the ground, but some one 


claiming under one of them did, and that designation was accepted and 
acquiesced in for a number of years by the successive owners of the two parts, 
the boundaries were as well established as if the lines were run by B. and W. 

(3) If the lines were not run out or marked until 1881, plaintiff was entitled 
to recover, if, upon an extension of the division lines, according to the ealls in 
the deeds between B. and W., the true location of the one in controversy was 
found where plaintiff claimed it to be: 

(4) See opinion for testimony held sufficient to require a submission to the 
jury of the question, whether, independent of the recognition of a division 
line between the B. and W. tracts, a division according to their deeds would 
not put the line in controversy where the plaintiff claimed 

(5) See opinion for proof of possession held not sufficient to warrant any 
charge in plaintiff’s behalf of title by limitation. 

(6) Plaintiff having introduced evidence to the effect that defendant’s vendor 
had recognized and stated that the dividing line was the one claimed by 
plaintiff, defendant could testify to statements made by his vendor to the effect 


1ot know where the dividing line was. Davis v. Mitchell, 623. 


SURDEN OF PROOF. See Common CARRIER, 9, 10. COMMUNITY PROPERTY, 18. 
EVIDENCE. 21. GUARDIAN AND WARD, 2. PARTNERSHIP, 3. 


CARRIERS. See Common CARRIERS. 


CASES APPROVED. See Action,5. CHARGE OF Court, 6. Rari~way Co., 15. 


1. Adams v. Havden, 60 Tex.. approved. J nN v. Powers, 207. 
2. The case of Brandon v. Manufacturing Co., 51 Tex. 122, on the question 
of proximate and remote cause discussed in this case, approved. Seale v. 


C.& S. F. R’y Co., 274. 


G., 
Baker v. Lorillard, 4 Comstock 257; Rogers v. Dill, 6 Hill 416: Forman z. 
Marsh, 11 N. Y. 551; Faulkner v. Davis, 18 Gratt. 663; Pierce v. Trigg, 10 


¢ 





746 


INDEX. 





CASES APPROVED—continued. 


Leigh 419; Williamson v. Berry, 8 Howard 556; Williams’ Case, 3 Bland’s Oh, 
191,cited and approved. <Afessner v. Giddings, 301. 

223, and Marshall » 
Taylor, 7 Tex. 235, cited and approved. Smith & Giles v. Shepard, 341, 


4. The cases of Brazoria county v. Calhoun, 61 Tex 


5. The cases of Rodman @ Musselman, |2 Bush 315; Whidden v. Drake, 5 N. 
H.13; Bray v. Wallingford, 20 Conn. 416; Mayor v. Horton, 38 N. J. Law, 88; 
Smart v. Hart, 33 Ala. 69, cited and followed. Laredo v. Nalle, 359, 

6. McCansland v. Ralston, 12 Nev. 195; Briggs v. Merrill, 58 Barb. 399- 
Nellis v. Clark, 4 Hill 428; s.c., 20 Wend. 24; Norris v. Norris, 9 Dana 318. 
Harvin v. Weeks, 11 Rich. 601; Ager v. Duncan, 50 Cal. 337, approved. Davis 
v. Sittig, 497. 


CASES DISTINGUISHED. 


1. This case distinguished from Rutherford v. Stamper, 60 Tex., 450, 
Fisher v. Wood, 199. 

2. Mitchell v. Winslow, 2 Story, 620; Wright v. Birchee, 72 Mo., 179; But- 
terford v. Stewart, 79 Mo., 216; Morrill v. Noyes, 56 Me., 498, cited and ap- 
proved. TZaylor v. Huck & Co., 238. 

3. This ease distinguished from that of Jones v. Carver, 59 Tex. 293. Rags. 
dale v. Ma’. 255. 

4. This case distinguished from the case of Grabbenheimer v. Rindskoff, 5 
Tex Law Rev. 263. Johnson & Co. v. Heidenheimer, 263 

5 Kellogg v. C. & N. W. R’y Co., 26 Wis. 223; Felt < 


R. R. Co., 59 Ills. 349; 


Pastene v. Adams, 49 Cal. 85; Page v. Bucksport, 64 Me. 51, reviewed and dis- 


tinguished. Seale v. G., C. & S. F. Ry Co., 274. 

6. This case distinguished from that of Looscan v. Harris county, 58 Tex, 
511. Wall v. McConnell, 397. 

7. The cases of Armstrong v. Toler, 11 Wheat. 272; eLeon v. Trevino. 49 
Tex. 89; Pfeuffer v. Maltby, 54 Tex. 454, distinguish 2On } v. Bier- 
ing & Co., 506 

8. The case of Kirkland v. Little, 41 Tex. 456, distinguis Vunest, 
631. 

9. The case of Littleton v. Giddings, 47 Tex. 117, distinguished Rippetoe v. 


eo 
Dwyer, 703 


CASES FOLLOWED. See Evipence. 3. EXEcuTION SALE, 1. 


1. Warre v. Calvert, 7 Adol. & Ellis 101, and Taylo 


approved and followed. yan v. Morton, 258 

2. Hurt v. Cooper, 63 Tex. 362, followed etd 

3. Pleasant v. Davidson (84 Tex., 459) cited and ;: yved myth v. Case 

, 379 

4. The case of H v. Coryell, 58 Tex. 685, cite ind folloy . Beau- 
mont Pasture Co. \ y r& mith, 448. 

5. Crayton v. Munger, ‘ . 285; Fitzgerald v. Tur . x a Steed ¥. 
Petty, 490. 

6. The cases Ford v. Williams, 3 B. Monroe 557; Brown w Foree, 7 
B. Monroe 357: Gregory Harrington, 33 Vt. 241 Bedell v. Chase, 
34 N. Y. 386; Wood v. Shaw, 29 Ill. 444; Wheaton vw. Neville, 19 Cal. 46; 
Hall v. Arnold, 15 Barb. 600; Uhler vw. Maulfair, 23 Pa. St. 884; Bank v. Carter, 
88 Pa. St. 446: Johnson v. MeGrew, 11 Ia. 152; Hartshorn Eames, 31 Me. 98; 
Gassett & Co. v. Wilson & Brown, 3 Fla. 258 261: Covanhovan v. Hart, 21 Pa. St. 
500: Dana v. Stanford, 10 Cal. 274; Worland v. Kimberlin, 6 B Monroe 609; 
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CASES FOLLOWED—continued. 
Bank v. Fitch, 48 Barb. 854; Banfield v. Whipple, 96 Mass. 14; Giddings v. 
Sears, 115 Mass. 507; Bank v. Nelson, Cold. 150; Lowry v. Howard, 35 Ind. 170, 
cited and followed. Zi/is v. Valentine & Son, 532. 


CASES REVIEWED. 


1. Edmundson v. Blessing, 42 Tex., 596, reviewed. Crockett v. Templeton, 134. 

2. McMahan v. Harbert, 35 Tex., 452, reviewed. Rienstein vy. Smith, 247. 

8. Rivers v. Durr, 46 Ala. 419; Zx Parte Jewett, 16 Ala. 410; Huger v. 
Huger, 3 Des. Eq.18; Jw Re Salisbury, 3 Johns. Ch. 847; Williams v. Har- 
rington, 11 Iredell 620; Custard v. Custard, 25 Tex., (supra) reviewed. Alessner 
v. Giddings, 301. 

4. The cases of Birmingham Iron F.v. Glen Cove Co.,78 N. Y. 30, and 
Gaty v. Casy, 15 Ill. 189, reviewed. Fagan & Osgood v. Boyle Ice Machine 
Co., 32 

5. Fulton v. Black, 21 Tex. 425,and Walters v. Prestidge, 30 Tex. 66, re- 
viewed. Smyth v. Caswell, 379. 

6. The cases of Wood v. Welder, 42 Tex. 396; Hutchins v. Bacon, 46 Tex. 
411; McKissock v. Colquhoun, 18 Tex. 150; Secrest v. Jones, 21 Tex. 
125; Gainer v. Cotton, 49 Tex. 103; Beaty v. Whitaker, 23 Tex. 527; Lambert 
v. Weir, 27 Tex. 360; Titus v. Kimbro, 8 Tex. 210; Smith v. Townsend, Dallam, 
570; Paschal v. Perez, 7 Tex. 348; Hawley v. Bullock, 29 Tex. 216; Brownson 
v. Scanlan, 59 Tex. 222, reviewed. Beaumont Pasture Co. v. Preston & Smith, 448. 
7. The cases of Carpenter v. McClure, 39 Vt.9; Davis ». Mitchell, 54 Cal. 81; 
Dyer v. Horner, 39 Mass. 260; Sherk v. Endress, 8 W.& 8S. 255; Springer v 
Drosch, 32 Ind. 486, reviewed. Davis v. Sittie, 497. 

Bly v. Bank, 79 Penn. St. 456, and Bibb v. Hitchcock, 49 Ala. 
ener Bros. v. Biering & Co., 506. 


8. The cases o 


468, reviewed. 


I 
LW, 
Mi 


9. George v. Thomas, 16 Tex. 74, reviewed. Mye v. Hawkins, 600. 
10. Ellicott v. Pearl, 10 Pet. 414; Clarke v. Courtney, 5 Pet. 319; and Pey- 


ton v. Barton, 53 Tex. 298, discussed. Parker v. Baines, 605. 
CASES OVERRULED 


1. Ex parte Towles, 48 Tex., and Zx parte Whitlow, overruled. Aerre/l vy. 


oggess uv. Lilly, 18 Tex., 200, on the question of liability for 
furtherance of an unlawful transaction overruled. See/igson 
rs, 215 


nard, 1 Tex. 771, overruled Parker v. Baines, 605 


CHARGE O] IRT. See ATTACHMENT, 2, 3, 9,15 ANCIENT INSTRUMENT, 2. 
EVIDENCE, 24 LIMITATION, 5. NEGLIGENCE, 2. PARTITION, 2. RatLway Co., 11. 


1. After the judge had charged that an understanding and intention of both 
parties to the deed that it should be an absolute conveyance would give it that 
effect, it was only right he should add that the mere secret intention of the 
grantee thi hould be absolute, would not give it that character. //aney v. 
Clark, 95 


2. It cannot he complained that a charge was not sufficiently full or clear, 


unless additional instructions were asked and refused. Z.& Z.& G. Jus. Co. v. 
Ende, 118. 
4+. See opinion for charge held to correctly state the law in regard to the 


destruction of an insured building la 


4. In a case in which there was conflicting evidence it was not error to 








CHARGE OF 
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COURT—continued. 


charge the jury: “Tf there is a conflict in the testimony you must 


reconcile 


it if you can; if not, you may believeor disbelieve any witness 


Or Witnesses, 
according as you may or not think them entitled to credit 


5. A charge s » considered as ¢ sf ‘epetition i , 
. A charge must be considered as a whole, and repetition is not ground for 


reversal, unless it could have influenced the jury to believe that the court en 
tertained a particular view as to what the evidence established 
ins. Co. v. Pruitt, 126. 


6. Liverpool and London and Globe Ins. Co. v. Ende, decided 


Continental 


at this term, 
referred to, and approved. /¢ 


7. See statement of facts for charge as to damages held correct. &’y, Co.y 
Smith, 167. 


8. In civil cases juries should ordinarily find in accordance with the 


preponderance of the evidence, and a charge requiring a plaintiff to 
produce “satisfactory evidence,” or “clear and satisfactory evidence,” might 
be understood to mean a higher degree of proof than is furnished bya prepon- 
derance of the evidence; this is especially so when the language is often 
repeated. J Bride v. Banguss, 174 

9. The giving ot spe cial instructions on points covered | the gene ral charge 
is not to be commended, but, unless they are erroneous ot: objectionable in 
form, they furnished no ground for reversal. /d@ 

10. Whether there has been evidence of incompeten: or whether there were 
circumstances which might be considered, in connection with such evidence, 
sufficient to show incompetency, are questions exclusiv: f the jury to deter- 
mine: and a charge which assumes the existence of such « lence and of such 
circumstances, violates the rule which forbids a judge to charge upon the 
weight of evidence M. P. R’y ¢ v. Christman, 369 

11. It is for the court to determine the admissibility of « lene It also has 
the power, on a motion for new trial, to declare whether suflicient evidence has 
been offered, and this power should be judicious] << sed; but a charge 
which, in effect, may induce the jury to believe that, int mn of the judge 
there is evidence sufficient to prove, or strongly tending t t , a controverted 


fact,is objectionable. /d 


12. See opinion in this case for a charge on the questi f notice, held tobe 


erroneous. Aippetoe v. Dwver, 703 


CERTAINTY. See LAnp, 2 
CHARITABLE TRUSTS. See Trusts, 1 
CHATTEL MORTGAGE. 





~ 


1. As far as the indorsement of chattel mortgages is concerned, sec. 2, R. 8: 
App., p. 16, requires the clerk merely to note the “time of receiving” the instru- 
ment, and if he uses the words “filed for record”’ at a certain date, the indorse- 
ment sufficiently indicates the day on which the paper was received in the office. 
Cook & McElvey v. Halseli, \ 

2. The clerk is required to keep the paper in his office for the inspection of all 
persons interested, yet he is not required to state all this in his indorsement. Ta. 

3. To prove the registry of a chattel mortgage, the record book containing the 
entry, or a certified copy of the entry, should be produced; but if no objection is 
raised in the court below to the introduction of parol evidence to prove the fact of 
registry, the objection will not be considered for the first time on apps al. Jd. 

3. A saloon-keeper gave to plaintiff a mortgage on certain saloon furniture and 


iT 


tinuing in possession of 


liquors to secure the payment of a note, the mortgagee c 








CHATTEL MORTGAGE—continued. 
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the property, and retailing the liquors and using the furniture in the course of his 
business as a saloon-keeper. The property, or rather what was left of it, was 
attached and bought by defendants at the sheriff’s sale. A suit was brought against 
the mortgagor and purchasers to compel payment of the note, and to foreclose the 
mortgage. //e/d; 

(1) That the mortgagee could leave the mortgagor in possession of the furniture 
without injuring his lien 

(2) That if it was the intention of the mortgagee to leave the mortgagor in pos- 
session of the liquors, and allow him to sell the same in the ordinary course of 
trade, the mortgage was void as to such articles 

(3) ‘See facts held insufficient to sustain a verdict against the purchasers for the 
value of the liquors. Jd. 


CIRCUMSTANTIAL EVIDENCE. See EviIpEnce, 32. 


CITATION. See PRACTICE IN SUPREME CouRT, 2. PLEADING, 9. SHERIFF’s RE- 





TURN, 1, 2. 


1, Our statute provides that a defendant shall be cited to appear at the next 
regular term, but it does not require that these words shal! be used in the cita- 
tion See opinion for citation held sufficient. Cave v. Houston, 619. 

2. See statement of facts for variation between citation and petition, held 


not sufficient groands for setting aside a judgment by default. /7@ 


CITIES. See EXEcUTION, 1. FRANCHISE,1. GARNISHMENT,2. MUNICIPAL CORPORA- 


TION STREET RAILWAYS 


COMMON CARRIER. See RAILROADS. 








1. As a general rule, the consignor, as the agent to whom the owner intrusts his 
goods to be delivered to the carrier, must be regarded as having authority to stip- 
ulate for the terms of transportation. (Red. on Car , sec. 52; Hutch. on Car., sec. 265.) 
Ryan & Co. vi M., K. & T. R’y. Co., 13 


2. The carrier 


is authorized to act upon this presumption in contracting with 
the agent, and need not inquire into his authority to make a particular shipment 
(Authorities cited.) Zz. 

3. It is admitted in law that when a contract is to be wholly performed within a 
state, the laws of that state must furnish the rule as to its validity. J¢@ 

4. When the contract is to be partly performed in the state where it is made 
and partly in another, the presumed intention of the parties, gathered from circum- 
stances surrounding the transaction, must govern. 2. 

5. When there are no circumstances attending the transaction, except the mere 
execution, delivery and acceptance of a bill of lading, the safest rule to arrive at 
the intention of the parties is that which upholds, rather than that which defeats, the 
contract, and the laws of the state under which the contract is valid should be 
applied. (Eng. and Am. cases cited.) /@ 

6. It will not be presumed that the parties to a bill of lading intended to have their 
contract governed by different laws according as a loss might occur in one or in 
another state, unless circumstances were proved showing such an intention. Jd. 

7. In America it is generally held that a mere notice displayed in the office of a 
railway company, or printed on the bill of lading, will not bind the owner, though 
brought to his knowledge. zd. 

8. But his assent is conclusively presumed to conditions inserted in the body of 
the bill of lading, when he has had an opportunity to know its contents, has re- 
ceived it at the time of shipment, and the carrier has used no unfair means to 
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COMMON CARRIER—econtinued. 


COMMUNITY PR‘ 





deceive. If the conditions are in small type, they are not void for that reason alone. 
(Authorities cited. Td. 

9. Under an ordinary bill of lading, with no special exceptions, if the goods ene 
lost by the act of God, the burden is upon the carrier to prove that his negligence 
did not contribute to cause the loss. (Story on Bail., sec. 529, ete.) Zz. 

10. So when goods are lost by some agency excepted by the carrier in the bill 
of lading, the plaintiff has merely to aver and prove that they were delivered to the 
carrier and were not received at the point of destination. This makes a prima facie 
case of negligence. Jd. 

11. To avoid liability, the carrier must show that the loss was caused by one of 
the excepted agencies, and must also rebut the presumption of negligence. “This is 


in accordance with the rules of evidence and with the important rule that the bur- 


den of proof is on him who best knows the facts. (Authorities cited ld 


rf 


PERTY, See Action 3, 4,5. HomesTEAD 24, 25 


1. In some cases a survivor may be liable for the e of stock belonging 


to the community estate, but when it is not averred that he improperly eared 


for or overworked the animals in any way, or that he hired them out, or should 
have hired them out or sold them, or that plaintiffs (t ther heirs) demanded 
a division of the stock, the survivor is not liable. 12hv n, 137 

2. If there are no debts, it is the survivor’s duty to take care of the 
community stock for the owners, and while doing this, if makes only such 
use of them as would not damage their value, he is not ile tor the value of 
their hiré \ reasonable use is an incident of his ssession as owner in 
common. 7 

3 After the institution of a suit by the other heirs, i1iming the value of 


the animals’ 


s 


hecomes 
liable for the value of their hire la 


4. Pas. Dig. of Laws of Tex., art. 5487, does not prevent exempt property 


from being finally distributed, or being taken into account under the law of 
descent and distribution la 
5. A wife died and the husband occupied the communit inds The wife’s 


children sued him for their part of the rents with interest 


(1) That plaintiffs and defendant became tenants in common on the death of 


the wife, and if he occupied all the land, without excluding his co-tenanta, 
they could not at common law compel him to account for the profits ; unless he 
was made their bailiff, he could not be made to account, even where he let the 


premises and received the entire rents. 
») 


(2) Statutes of 4 and 5 Anne, gave the right to an account o1 when the land 


i 
held in common was let, and one of the co-tenants re¢ 1 more than his 
share of the rents. (Neil v. Shackelford, 45 Tex., approved 
(3) In this state, independent of the Statute of Anne, if a tenant in common 


lets the entire estate, he mav be held to account *o his co-owners for the rent, 
but if he oceuple s the lands himself, and by his own labor, and at his own 
expense, causes them to produce a profit, his co-tenant, not in possession, 
nor sharing the toil or risk, cannot claim part of the profits 

(4) A surviving partner has the right of exclusive possession, and the duty of 
using the partnership property in discharging debts is imposed upon him; if 
he exercises the right, he assumes the duties of a trustee, and must account for 
rents and profits 

(5) If chapter 28, R. S. is followed, the surviving wife or husband becomes & 


trustee; if he or she does not assume that character by a compliance with the 
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statute, creditors or heirs of the wife may open administration, or the wife’s 
heirs may share the occupancy of the lands or sue for partition. 

(6) If the surviving husband refused to act as trustee, and did no act to pre- 
vent plaintiffs from exercising all the privileges of tenants in common, occupying 
the lands by their acquiescence, then he did not act as their trustee or agent, 
but as their co-tenant, and incurred no obligation ta account to them for 
rents and profits /d 

6. Land was bought and paid for by a man before his marriage; after mar- 
riage he compromised a suit against him for the land by paving half its value, 
the compromise money being community property. edd 

(1) if the husband acquired a good title by the first purchase, or by limita- 
tion before his marriage, all the land was his separate property. 

(2) If he did not have a title at the time of his marriage, it was all community 
prope rty Id. 

7. The husband, as the representative of the community, may alone sue for 
and collect anv claim due to the community estate of himself and wife, and a 
judgment in his favor or against him in such suit will bind the wife as fully as 
she could be bound had she beena party tothe action. /ordan vy. Moere, 363. 

8. If. in a suit by the husband, the fund sought te be recovered would be com- 
munity property, the wife, though nominally not a party to the action, is such in 


legal effect, and if she is a sister of the wife of the judge of the court in which 


the suit is pending, she and the judge are so related by affinity as to disqualify 
him from presiding in the trial of the case ld 


9. Crops ywn upon the land of the wife, although the labor and other 


their production are of her separate estate, become the commu- 


nity property of the husband and wife Following DeBlane v. Lynch, 23 Tex. 
25: Forbes v. Dunham, 24 Tex. 611; and Garr v. Tucker, 42 Tex. 339.) Cleveland 
v. ¢ 102 


10. Property purchased by the wife on credit, to be paid for out of the pro- 
ceeds of crops grown upon her land, is community property. Jd 

11, The entire community estate, when clearly ascertained to be such, being 
liable for the husband’s debts, the court cannot institute an inquiry as to how 


} 


much either the husband or the wife contributed towards its acquisition. Jd. 


12. Where property has been purchased partly with the separate estate of the 
wife and partly with means of a different character, the wife’s separate interest 


in such property is proportionate to the amogpnt which her separate estate con- 


tributed towards its purchase. (Citing Love v. Robertson, 7 Tex. 6; Battle v 
John, 49 Tex. 203; Braden v. Gose, 57 Tex. 37; Zorn v. Tarver, 45 Tex. 519; 
Claiborne v. Tanner, 18 Tex. 68) ld 


13. All property acquired by either the husband orthe wife during marriage, 
by onerous title, is presumed to be community property, and the burden of 
proving that any portion thus acquired is the separate property of the wife, 
rests upon the party asserting it Epperson vy. Jones, 425 

14. Where the property has been paid forin money it must be made reasonably 
clear that this money was derived by the wife in such manner as to constitute 
it her own separate funds. /d. 

15. Profits derived from an investment or the wife’s separate estate, are 
community property. (Citing Cleveland v. Cole, supra.; Braden v. Gose, 57 
Tex. 41, and Green v. Ferguson, 62 Tex. 529.) Za. 


16. Property purchased by the wife on credit, becomes community property. 2. 








INDEX. 





COMMUNITY 









PROPERTY—continued. 


17. The wife may become a merchant, but she must conduct the business 


with goods which are her separate property, and must t invest the com. 
munity estate or the credit of her husband in the purchase of goods, if she 
wishes them to be ex mpt trom het husband’s debt For this reason. she can- 
not purchase on edit, but must buy for cash only, and b eady to show that 
the money so used is her separate means ld, 

18. If profits made on sales of the goods be mixed with the wife’s separate 
money used in their purchase, she must be prepared to show how mu h of 
her own money entered into the purchase. rhe burden of ving this is not 
upon the creditor who seizes the goods for her husband’s debt la 

19. To facilitate suit upon the bond, a creditor, after t se of one year, 
may, under article 2176, Revised Statutes, requi the nunit survivor 
to file an account in the probate court, and, after the la twelve months. 
the heir of the deceased partner may, under article 21 Revised Statutes, 
have him to distribute the estate under the same tribuna but if he is not 
comp lled to enter that forum by the one or the other of these means, he is, 
after his bond and inventory and appraisement have been f i, entirely inde- 


pendent of the orders, and not subject to the control, of that surt Huppman 
v. Schmidt, 583 


20. Where the amount in controversy exceeds $500, the district court has 
jurisdiction to compel a settlement between the comi t survivor and 


those entitled as distributees to a partition of the estat 


21. An allegation in the petition against a community s ivor to compel a 
settlement, that the inventory and appraisement were false and fraudulent, is a 
proper foundation for proof that the survivor is chargeable wit} roperty not 


inventoried, and that what was inventoried was worth more than the value 
fixed by the appraisement. The inventory and appraisement are for the protec- 
tion of the heirs and cre ditors, but, if they are not full and true, they do not 


restrict the liability of the survivor ld 


22. The right of the survivor in community to the absolute management of 


the common estate, is acquired only in case the statutory bond is filed in the 
county court of the proper county Unless this is done the property is open to 
administration, as in other cases. Arown v. Seaman 628 


23. If the bond filed is not satisfactory, or the court sets it aside, andthe 
survivor fails to file one that is sufficient, heis, in effect, removed from the 
management of the estate; an order removing him may be rendered, and an 
administrator appointed. // 

24. If the survivor acts under an accepted bond, but, failing to give a new 


bond when required, is removed trom the administration, the administrator ap- 
pointed to succeed him may sue his sureties on the bond for the value of assets 
wasted. The bond takes the place of the wasted property, and to that extent 
the sureties are debtors to the estate /d. 

25. The court in which the suit should be brought is the one having juris- 
diction of a suit for the amount claimed upon the bond, and it is not necessary 


for the devastavit to he first established in the county court ld 


26. The articles of the Revised Statutes providing for the exhibit and the 
suits which may follow its appearance in court, apply when the survivor is still 
administering the estate, and acreditor has called him to account for failure to 
pay his debts. /2. 

97 


27. The district court can inquire into a devastavit in the case of a survivor in 


community, as well as in the case of an administrator. Jd, 
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See Promissory Nore, 3, 4, 5, 6. 


, 


CONSIGNOR AND CONSIGNEE,. See CoMMON CARRIER. 


CONSTITUTION CONSTRUED. See County Seat, 1. Homestean, 8, 9,25. Mu- 


NICIPAL CORPORATION, 8, 


CONSTRUCTION. See CHATTEL MorTGAGE, 1. ConTRACT, 3,4. MECHANIC’s LIEN, 


1, 2, 3, 4. MortTGaGgE, 1. 


oe 


CONTEMPT. See REcEIver, 1. 


CONTINUANCE. See BILL or Exceptions, 2. 





1. The granting or refusing of an application for a continuance not in 
compliance with the statute, lies in the discretion of the court, and its ruling 
will not be disturbed on appeal, unless it clearly appears that the court below 
abused its discretion. See statement of case for application for continuance 
held to be insufficient. Alyn & Co. v. Willis & Bro., 65. 

2. When, on first application for a continuance, the affidavit is in strict 
compliance with the statute, the court has no discretion in the matter, but 
must continue the cause. (Citing Jones v. Banks, Galveston term, 1886, and 
Chilson v. Reeves, 29 Tex. 275 ) Clevleand v. Cole, 402 


4. The fact that a party is poor is no reason why he should not be held to the 


same rule of diligence in tae prose ution of suits instituted by himself that is 


prescrib d for other persons. Harny. Ph ips, 592, 


CONTRACT See ComMON CARRIER, 1,11. Fraup, 5,6,7. GAMBLING IN FUTURES. 








PRINCIPAL AND SURETY, 1, V&NDOR AND VENDEE, 

l. Suit was brought by a railway company upon certain notes executed by 
citizens of a town, the consideration being the early construction 
of th road to that town The condition was annexed to each note, 
that, if the road was not completed to the town by a certain date, 
the obligations were to become nul! and void About the same time a number 
of citizens, including defendants, executed a bond in the sum of $7,000, con- 
ditioned that ** we shall cause to be secured to the said railway company all 
ight of way for said company through our county 
and town, etc., when demanded by it,on any line it may locate that touches the 
corporate limits of the town, ete.”” The charter of the company provided that 


the road should run as near as practicable to the town referred to, and, in the 


event its tizens donated to the company the necessary right of way for road, 
swit s and turnouts, through the town, and sufficient ground for depot pur- 
poses, the depot should be located within half a mile of the court house. At 
the time t sul riptions were iised, in lieu of which the notes were given, 
o1 tors of the road, acting as spokesman for himself and several 
other d tors who were present, said, in a public speech to the citizens: “We 
desir i shall procure for us the right of way along two lines through your 
tow ind county, thereby enabling us to procure the most /racticable route. 
The shall expect you to procure the necessary ground in your city for depot 
pul ~ ind. lastly, we ask vou t donate a specified sum of money.’’ Held: 

1) That t instruments sued upon, together with the right of way bond, 
taken as one transaction, construed in the light of the circumstances surround- 


ing the irties at the time, and with reference to the obligations imposed upon 


the con ny by its charter, must determine the right to recover: 
Evidently it was the purpose of the parties, at the time the notes were 
n it in consi ition of the im subscribed and the right of way, the 


railwa company would survey and construct its road into the corp yvrate limits 











CONTRACT—continued. 
of the town; and, the necessary grounds for depot purposes being secured and 
donated by the citizens, the company would establish its depot within half a 
mile of the court house. 

(3) In order to put the citizens at default, the railroad company should have 
selected the most practicable route, established it into the town to within half 
a mile of the court house, selected, surveyed, and marked off the grounds 
necessary for depot purposes, and then notified the citizens composing the com- 
mittee appointed to secure the right of way and depot grounds, and made 
“demand ”’ of the same for the purposes stated, 

(4) Until this was done, the citizens could not have known what lands to 
purchase, nor had they the power to institute, in their own names, proceedings 
to condemn the land; 

(5) It is the legitimate inference that, at the time the notes were made, all 
parties understood that the company would select and survey its route and depot 
grounds, and in case the citizens failed to purchase such land, the railroad 
company would institute proceedings for its condemnation, and call upon the 
citizens to pay whatever damages and costs were thereby incurred 

(6) If the citizens had a fair opportunity of donating the rig of way and 
depot grounds, and failed to do so, the failure of the company to locate the 
depot in the town, as agreed, was no defense to their acti 

‘ 


(7) It was the duty of the company to give the citizens definite notice of the 


locations desired for right of way and depot Until this was done, the com- 


pany was not authorized to conclude that they were unable or unwilling to 


comply with their promises 


(8) See opinion for evidence, showing a want of that ¢ l iith and fair 
dealing, on the part of the company, which would entitle it t ecover on the 
notes sued on. Miller vy. G., C. & S. F. R’y ¢ , 659. 


2. See opinion for evidence held suficient to showthatthe specifications 


of a contract were furnished to the contractors G., H.& S. A. Ry Co. v. Henry 
& Dilley, 685. 

3. A contractor agreed to haul and embank hard rock for a railroad company at 
a fixed rate per cubic yard. The contract provided that the measurement of 


quantities will usually be made in the cuts or pits from w t material has 
been taken;” and “ the quanities and amounts of work performed shall be de- 
termined by the chief engineer, and his determination sha conclusive upon 
both parties.” The engineer estimated the amount furnished by measuring the 
excavation from which the rock was taken. The contractor « tended that the 
rock should have been measured after it was embanked Hs 


} 


(1) That as the specifications showed that the measurements were not to take 


place in the cuts in all cases, the exception would have to be determined by 
outside testimony, by usage, or the practice of the company in like cases; 

(2) The evidence (as set forth in the opinion) was suffici t to warrant the 
conclusion that the provision as to measuring in the cuts was not usually en- 
forced when solid rock was the material taken from them 

(3) While the determination of the engineer, as to the matter submitted to 
‘him, was final and conclusive, unless he was guilty of fraud, misconduct or 
such gross mistake as would imply bad faith, or a failure to exercise an honest 
judgment (following M.& P. R’y Co. v. March, 114 U.S. 549), yet, his de- 
cision had to be in accordance with the contract; 

(4) He was to decide under the legal construction of the contract, not upon 
such construction as he chose; he could not adopt rules of measurement that 


the contract did not authorize, and,if his measurements were based upon an 
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CONTRACT—continued 
erroneous view of the contract, they did not conclude the parties. (Authorities 
cited ld 

$. See opinion for construction of the terms of the mtract. Jd. 
5. See opinion and statement of facts for a contract, by virtue of which money 


became due at a certain date, and drew interest from that date, instead of from 


the first of January following la 
CONTRIBUTORY NEGLIGENCE. See NEGLIGENCE, 1. 
COPY See EvipENcE, 9, LO. 
CORPORATIONS. See Crepitors. Execution,1. LIEN, 1. 
COSTS. See PRaAcTice IN Districr Court, 9. 


1. In foreclosing a lien upon several pieces of property, the court may charge 
the whole amount of costs against all the property, instead of taxing it pro 
Various pieces Cave v. Houston, 619. 


‘ é iva i iit ’ ! 
COUNTY CLERK See CHATTEL MORTGAGE, l. 


COU. 


vA 
» 
— 


\ 


1. If a county line has once been definitely fixed upon the ground by an actual 


sui made, reported and approved as required by the statute, a county court 
has no power to order another survey made and thereby establish another 
boundary line Jones v. Powers, 207 

2. It is only when the county commissioners’ court or the commissioner of 
the gen il land office decides that the boundaries of a county are not 
suffi nt well defined that action to make them definite is authorized. Jd. 

3. When a county line has been once run, marked upon the ground and 
established in accordance with law it cannot be said to be indefinite, though it 
navy be incorrect f 


4. None of the statutes seem intended to give the commissioners’ court 
wer to correct what may have been incorrect in the establishment of a 
county line upon the ground; they gave them power to make the line definite 
and provided that a line run and marked as specified should thereafter be the 
boundary line This was a prohibition to any further action looking to the 
establishment ot some other line la 

5. Registration made in a county in which land is shown to be by a legal 
establishment of county lines ought at all times to be held valid registry, even 
if the county commissioners’ court has power to, and subsequently actually 
does, cause other lines to be established which exclude from the county in 


which registration has been made land conveyed by a deed formerly registered. 


6. When county lines have never been established the person recording a 


deed must ascertain, at his peril, in what county the land thereby conveyed is 


COUNTY COURT. See County Bounpary, 1, 5. 
COUNTY SEAT. 
l. Ex parte Towles, 48 Tex., held that section 4 of the act of 1875, giving the 
district and supreme courts jurisdiction over contested elections for the loca- 
tion of county seats, was unconstitutional and the entire act void, since it was 


not intended to effect the removal of county seats, unless the contest provided 
for could be had. Harrel v. Lynch, 146. 
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COUNTY SEAT—continued. 









2. Ex parte Whitiow held that section 10 of the act of 1879 attempted to 
confer the same unauthorized jurisdiction, and was also unconstitutional. J, 

8. Since the act of 1879, without section 10, would accomplish the object of 
the law required by the Constitution of 1876, viz., a regulation of the manner 
of removing county seats, then, though the right of contesting the election 
would not exist, it can be fairly inferred that it was the intention of the 
legislature, already advised of the invalidity of section 10, that the other 
parts of the law should be enforced. /d. 

4. The legislature framed the act of 1879 so as to give the voters the right 
of contest, if ex parte Towles should be overruled; and if it should be adhered 
to, the right of contest would be denied, but a valid law would be in force jp 
obedience to the constitution. It was intended that the other sections should 
be enforced, even if section 10 was invalid; and these other sections amply 
provide the means of accomplishing thelaw. /d 

5. Voters in a county have, in the location of acounty seat, no such interest 
as will form the basis of a suit. Ex parte Towles and Walker v. Tarrant 
Co.) As aman has no property right in the location, an unlawful removal 
deprives him of no right; and the depreciation in the value of his property 
is not a wrong for which equity, in the absence of a legal remedy, will give 


redress. Jd. 


COUNTY TREASURER. 


1. A suit against a county treasurer and the sureties on his official bond, for 


the recovery of money belonging to the county, improperly retained by that 
officer as commissions, may be brought in the name of th: ounty judge for 
the use of the county, without averment or proof that the it was instituted 
by direction of the commissioners’ court Wall vy. McCons 97 

2. A county judge has no authority to place money belonging to the county 
in the custody of any person other than the county treasurer It mav be that 
the commissioners’ court or the county judge would have ithority to have 
drafts which they hold for the county collected in such way as might seem to 
them most to its advantage, vet the county treasurer is th ly person entitled 
to the custody of the money when collected ld 

3. A county treasurer is entitled to commissions on all « tv funds collected 
during his term of office, at the rate prescribed by the la e at the time 
they were actually received, and he cannot be deprived commissions by 
the fact that the money was placed inthe custody of some ther than him- 
self. /d. 

4. Thetreasurer of a county is entitled to his percent neys in the 
countv’s possession, at the rate prescribed | ythela t the time of the 
receipt thereof, though another custody, not conter { iw, is provided 
for it; and an order of the commissioners’ court t t his com- 
pensation is not retroactive Citing Wall v. McConns Trinity Co. 
Vickery, et al., 554. 

5. Article 677, Revised Statutes, has no application tf t brought bya 
county against its treasurer to recover money alleged to een improperly 
withheld by him, as commissions 

CREDITORS. See ASSIGNMENT FOR CREDITOI JURISDICTION, MorTGAGE, I. 

1. When.in a suit by creditors’ bill against an insolvent corporation, the prop- 

erty of the company has, by decree of court, been placed int hands of a receiver, 


to be converted into money and distributed amongst the editors, every creditor 














CREDITORS—continued. 








whose claim has been recognized or established by any of the modes pointed 
out by the decree, becomes a guas? party, and may appear and resist, before the 
master the allowance of any claim of a rank or dignity equal to or greater than 
his own. If not satisfied with the action of the master, he may, by leave as of 
course, except to that ofticer’s report, and have his objections to the obnoxious 
claim passed upon by the court. agen etal.v. B. 7. M. Co., 382A. 

2. Every claim presented against a fund in the hands of a receiver, if con- 
tested before the court, becomes, in effect, a suit against the receiver, which 


is ended by a final judgment allowing or rejecting the claim; and any party to 

the contest, dissatisfied with the result, may have the proceedings revised on 
. . 

appeal id, 


DAMAGES. See AcTION, 5. CHARGE OF CourT,7. NEGLIGENCE, 2. RAILROADS, 20, 











27, 30, 31 


mis v 


1. A person who has been stopped in the performance of a contract by the 


default or by the direction of his employer, is entitled to compensation for the 


losses he sustains; but he is entitled to compensation only, and not to the 
gross amount he would have received from his employer had the contract been 
fulfilled. (Citing Masterton vw. Brooklyn, 7 Hill, 62. Porter v. Burkett, 383. 


2, Such person m 


iy recover the natural and probable profits his contract 
would have yielded him, when they are certain, and not contingent, speculative 
or remote but he should not receive, when the work is not completed, the 
same amount of monev he would have been entitled to, had the contract been 

3. The measure of damages for negligently deluging the land of another, 
without permanently taking it, is the value of the products destroyed, includ- 


ing fruit trees, and the injury done to the land, and not the difference between 


the value of the land before and after the overflow. (Following. R’v Co. v. Hels- 
ley, 62 Tex, 595; R’y Co v Harrington, 62 Tex. 597). S. & £. 7. Ry. Co. v. 
J Anson SU 

4. The aboverule entitles the owner to recover the value of his grass sub- 


merged, but not the price of new pastures or the expense of driving his cattle 
tothem. /d@ 


5 \ mere license to graze one’s cattle upon the lands of another, confers 


no such right in tl lands as to entitle the owner of the cattle to recover 


damages for an injury done to the lands. Jd. 

6. A railway company, by the negligent construction of its road, deluged a 
highway, along which the childrenoftJ. were accustomed to go afoot to school, 
andthereby so obstructed it for two months as to compel his children either to 
remain at home during that time or to attend school by some other means than 
on foot. J. employed two horses, as long as the obstruction continued, in car- 
rying his children to school, at a cost of $24.00 for horse-feed. Feld: 

(1) That J. was entitled to recover of the railway company, for obstructing 
the highway, an amount equal to his children’s share of the school fund fortwo 
months. if that share was less than the value of the horse-feed; if greater, 
then to recover the value of the horse-feed. ld. 

7. If a railway company, by the negligent or improper construction of its 
road, deluges land, and the overflow, without the intervention of other agencies, 
directly and proximately causes the drowning of cattle, their owner is entitled 
to recover their value, whether they were drowned on his land or not. (Citing 
Moak’s Underhill on Torts, 287, 288). /7@ 
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DAMAGES—continued 

8. A petition which fails to show that the plaintiffs deprived of 
any right or that the defendants have been guilty of an ¢, presents no 
case for damages. /laxman & Mc Kenz »k 130, 

DEBTOR AND CREDITOR. See ATTACHMENT, 4. ASSIGNMI R CREDITORS 
CREDITOR. ESTATES OF DECEDENTS 

DECLARATIONS. See ATTACHMENT, 1. EvipENcE, 1, 4, 6,7 7 EAD. 2. 6 

DEED. See EviIDENcE, 3, 26. HomegsTreap, 10,11, 13. Limira 2. SuRvey,1,2 
TAX SALE, 1. 

1. Whilst the primary and leading object of registrat i the laws 
of this state is notice, vet the purpose of art. 2257, R.S g notice 
but to establish a rule of evid id under that sta istrument 
required or permitted by law to be recorded has been ack 1 proved 
for record, and recorded as the law directs, the origina ince with 
the other provisions of the law, will stand as thoug had been 
proved as at common law, unless an affidavit of forge | 1; and so also 
will a certified copy thereof, if the inability of the urt {ti ¢ it to duce 
the original be shown Han bv. Tram Lumber Co., 225 

2. Under the statute the valid registration of a di nty estab- 
lishes prima fa its execution for all the purposes for w the deed mav he 
used, and the plac where it is to be used in evidence cant ff iestion. 
There cannot be a rule of evidence in force in this state w mal a deed 
evidence of title in one county and not in another, ex t as title may be 
affected by the que stion of notice ld 

DEFAULT. See JUDGMENT, 2. 

DEPOSITIONS. See PrActTIce IN District Court, 9. 

DESCRIPTION. See AppeEAL Bonp, 1. LimiratTion,2. PLEADING, 2. PURCHASER, 2. 
SurvEY, 1, 2 [TRESPASS TO TRY TITLE, 3, 4 

DISCLAIMER. FRANCHISE, 1. 

DISQUALIFICATION OF JUDGE, See ComMMUNITY PROPERTY, 8. FRANCHISE, 1. 

ELECTIONS See County SEAT, 1, 5. 

EQUITY. See HomesTeap, 21. JurispicTion, 5. MECHANIC’s LIEN, 8. PRE-EMPTION, 1, 
TRESPASS TO TRY TITLE, 12 

ESTATES OF DECEDENTS. See Community Property, 1 21, 27 EXECUTORS 
AND ADMINISTRATORS, 1. FRAUD, 4. JURISDICTION, 2, 3, 4 f MITATION, 1, 
WILLs, 1. 

1. If, at a sale of property under decree of the probate « rt, the executor 
or the administrator of the estate directly or indirectly becomes t purchaser, 
for himself or for himself and another, the sale may be set aside by the pro- 

., ‘ 
bate court upon the application of rsons interested estate. (R.S., 
2083 ; Pas. Dig., 5620 Fisher v. We 199. 

» A The effe ct of s ich action by the probate court wou to set aside the 
order of confirmation and to re-vest the title, legal and equitable, in the per- 
sons in whom it vested as devisees or heirs at the deat} ot the testator or 
intestate, subject, however, as before, to administration 

8. C., a creditor of the third class of the estate of P., deceased, whose claim 
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DECEDENTS—continued. 
had been duly allowed, approved and classified, held, as security therefor, a 
lien on the only property known to belong to the estate. This property was 
sold for an amount insufficient to have satisfied C.’s claim had the whole of it 
been applied thereto, but the administrator, under an order of the court in 
which the administration was pending, and in pursuance of an agreement 


between him and C., applied a portion of the proceeds of the sale to the dis- 


charge of claims of the first and the second class against the estate, and the 
remainder to the payment of C.’s claim, leaving a balance due on the latter. 
Subsequently, other property belonging to the estate was discovered, which 
was likewise sold by the administrator, under an order of the court, and the 
proceeds of this sale, being insufficient to fully discharge the remaining 
indebtedness of the estate, were distributed, fro rata, by the administrator 
amongst the holders of claims of the fourth class and C. The administrator 
reported his action in the premises to the court, and C. filed exceptions to the 
report, claiming that she was entitled to be reimbursed, out of the proceeds of 
the last sale, the full amount used from the fund upon which she held a lien, in 
the payment of preferred claims. Held 
(1) That C., upon the payment of the claims of the first and the second class 
out of the fund upon which she held a lien, becamesubrogated to all the rights 
which the owners of those claims would have had against the property subse- 
quently discovered had not their claims been thus satisfied, and was entitled to 
have paid to her, out of the proceeds of the sale of such property, an amount 
equal to that paid on claims of the first and the second class out of the fund which 
was a security for her debt, and then, as to the balance of her claim, to share, 
pro rata, with the creditors of the fourth class any fund that might remain 
in the hands of the administrator 

(2) That if the administrator improperly applied to the discharge of claims 
of the fourth class so much of the fund received from the sale of the subse- 
quently discovered property, that there is not remaining in his hands an 
amount sufficient to satisfy C.’s claim as above limited, he may be made respon- 
sible for anv deficiency that may exist. Clifford v. L. W. Campbell, 243. 


for facts held not to operate as anestoppel. 2. 


(3) See this case 

4. On April 2, 1869, M. instituted a suit in the district court to divest 
her children, who were, at the time, minors, of the title to certain real 
estate in Texas, previously conveyed to them by a deed of gift from her, and to 
vest the same in W., offering to recompense the minors for their interest in the 
Texas property by a mortgage, to the extent of its value, upon property in the 


state 


if New Jersey, acquired by her from W. subsequently to her deed to them, 
and in exchange for which she had conveyed the Texas property, at a valuation 
agreed upon between W.and herself. The proceedings were wholly between M. 
and W.,and a decree was entered in the cause, divesting the children*of the 
title to the Texas property and vesting it in W. The minors, after attaining 
majority, brought suit for its recovery. fed: 

(1) That no power exists in any person or tribunal to divest a minor of title 
to real estate, unless such power be conferred by the law-making department 
of the state; 

(2) That the district court had no jurisdiction of the matter in which it 
assumed to act, by any power conferred upon it bv either the constitution of 
1866 or the laws in force at the time. Its judgment granting the relief prayed 
for was the attempted exercise of an original jurisdiction conferred upon 
county courts alone, and was void; 


(3) That the district court, whether as a court of law or a court of equity, had 
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ESTATES OF DECEDENTS—continued. 


only such power as the constitution gave it. There is no such power ag the 
inherent power of a court, if by that is meant a power which a court may ex- 
ercise without a law authorizing it; 

(4) When the constitution, in express terms, confers upon one court, and not 
upon another, jurisdiction over a particular subject-matter, it must be pre- 
sumed that it was intended that the jurisdiction thus conferred should be 
exclusive. Messner v. Giddings, 301. 

5. Should it appear that the minors, after becoming of age, accepted the 
proceeds of the mortgage directed by the decree to be executed, knowing the 
facts alleged to have led to its execution, it may be that they would thereby be 
precluded from now asserting title to the property in controversy Td. 

6. It is not necessary, before suing an executor, administering an estate in- 


dependently of the county court, upon a claim against his testator, to present 
to him the claim for allowance, nor is it necessary, in such cases, to allege 
that the executor-has assets out of which a judgment can be satisfied. Smyth 
v. Caswell, 379. } 
7. In 1829, P. B. immigrated to Texas, and, in 1832, married, he and his family 


continuing to reside in Texas until 1848, when they moved to the state of Illinois, 





There were five children born of this marriage, three of whom died in early 
infancy. The wife died in 1848, in Connecticut, whence she had gone with the 
children, and the husband died shortly afterwards, in the same year. Their 


surviving children never returned to Texas, but, after the death of their parénts, 


resided in Connecticut, with relatives. P. B. and his wife, by virtue of their 
intermarriage, became entitled, under the then colonization laws of Texas, to 
a land certificate for a league and labor of land out of the public domain, but 
they died before this right was perfected. In 1851, one John H. Brown, a resi- 
dent of Texas, at the r« quest of the « hildren’s relatives in Co tic ut, applied 


to the county court of Calhoun county, Texas, for and obtained letters of 
guardianship of the estates in Texas of the children, then minors, resident in 
Connecticut ; and in February, 1852, a certificate was issued | the state of 
Texas, under a special act of the legislature, for a league and labor of land in 
the name of P. B., their father. In the fall of 1852, this certificate, being the 
only property, was sold at publie sale by the guardian,in pursuance of an order 
of the county court, to raise means to defray the expenses of the guardianship 
and for the education and maintenance of the minors, H. becoming the pur- 
chaser thereof, for value. The sale was subsequently contirmed by the county 
court, and the certificate duly transferred to H., who located it upon a league 
and labor of the public domain in Colorado county; and, in 1874, a patent for 
the land, in the name of P. B., his heirs or assigns, was issued by the state to 
H.. N. E. and G. afterwards entered into possession of the land, claiming, 
through mean conveyances, title thereto under H., the purchaser of the certifi- 
eate at guardian’s sale In a suit by the surviving children of P. B. against Ra 
E. and G. for the land. Fe/d 

(1) That the right of P. B. and his wife to a league and labor of land out of 
the public domain, though but an inchoate right, was, nevertheless, property, 
which they might have sold in their life-time, and which having become, upon 
their death, vested in their minor children, was an .asset belonging to the 
estates of the minors and subject to administration through a guardian. 

(2) That this right had its existence only by force of the laws of Texas, and 
the tribunals provided by those laws, alone had the power to adjudicate the 
claim and furnish the complete evidence of the right. 

(3) That the act of March 16, 1848 (Pas. Dig. 1226), conferring jurisdiction 































































ESTATES OF DECEDENTS—continued 
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on county courts in matters affecting the estates of deceased persons and 
minors, placed no limitation on the power therein conferred, based on the non- 
residence of a deceased person or a minor; and, in the absence of something 
in the statute indicating that it was not intended to confer jurisdiction upon 
those courts in matters affecting the estates of minors who were non-residents 
of the state, but having estates here, the courts are not authorized to place 
limitations upon their power, which the legislature did not in terms impose, or 
the subject-matter, under the rules of law recognized by the tribunals of all 
civilized nations, did not require. 

(4) That it would be doing violence to the spirit of the law, to hold that the 
county courts had no power to appoint guardians and administer the estates of 
minors except in cases in which all the details were regulated by express 
statute. It must be presumed that it was intended that the general power con- 
ferred, should be exercised in accordance wifh the general rules applicable to 
such matters and enforced in the courts of England and the American union. 

(5) That the minors, having rights here which required protection, and those 
rights having a value, and being property that could not exist or be enforeed 
or secured any where else, some county court in this state had the power to 
appoint a guardian of their estates; and, in the absence of a statute restrict- 
ing the exercise of that power, by requiriag it to be exercised in some particular 
county under existing facts, the county court of Calhoun county, or, as for that 
matter, the county court of any other county in the state, might lawfully exer- 
cise it. 

(6) That the county court of Calhoun county having had jurisdiction and 


‘ 


being a court of general jurisdiction, its decrees through which the land certifi- 


eate was sold, cannot be called in question, except by some direct proceeding 


authorized by law for this purpose. Meal v. Bartleson, 478. 

8. Plaintiffs sought to subject to the payment of a note, certain property 
claimed to have been conveyed by a deceased maker of the note in fraud of his 
creditors, and also to subject the proceeds of property descended to the maker’s 
heirs and sold by them. This suit was broughtin the district court; afterwards, 
an administrator was appointed, the claim sued on was presented to and ac- 
cepted by him, and approved by the county court. edd: 

(1) That the acceptance and approval of the claim constituted it a judgment 
against the estate, and, ordinarily, plaintiff would have been required to go 
into the county court to obtain satisfaction of it; 

(2) The administrator was the proper party to sue for such property as de- 
scended to the heirs, and no creditor, pending the administration, could sue 
for its recovery. 

(8) Property conveyed by a decedent, in fraud of his creditors, constitutes 
no part of his estate; it passes to his grantee, subject only to the right of his 
prior creditors, and no title descends to his heirs or vests in his executor or 
administrator. Only such prior creditors can sue to subject the property to 
their claim. 

(4) Plaintiffs, having a judgment against the estate, and the estate being in- 
solvent, were entitled to subject property conveyed, in fraud of their debt, 
to the payment of their judgment. 

(5) The property so conveyed formed no part of the estate; the county court 
had no control over it, and plaintiffs could maintain their suit in the district 
court, except so far as it claimed to have property descended to the heirs sub- 
jected to their demand. Willis & Bro. v. Hudson, 656. 
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ESTOPPEL. See Bounpary, 3. HoMESTEAD, 21. INSURANCE, 1 JUDGMENT, 4 
PRE-EMPTION, 5,6, PARTITION, 1. PLEADING, 8, PRINCIPAL AND AGENT, 4, 5, 7 


PROMISSORY NOTE, 5. 
1. Amongst other requisites two must concur, to constitute an estoppel: First 


there must have been a false representation or a concealment of mate rial faets - 


second, the party to whom the representation was made or from whom the 
material facts were concealed, must have been ignorant of the existence of the 
facts concealed or of the falsity of the representation Citing Bigelow op 


Estop., 484; 2 Pomeroy Eq. Jur.) Steed v. Petty, - 90 
2. Neither married women nor infants are estopped 7” fats unless their 


conduct has been intentional and fraudulent. /¢ 


EVIDENCE. See ANCIENT INSTRUMENT. ATTACHMENT, 1, 11. BouNpDARy, 8. Coy. 


MON CARRIER, 9,10. CHATTEL MorTGAGE, 1, 2. DEED, 1, 2. EXcuTors ayp 
ADMINISTRATORS, 1. FRAUD, 1. MALICIOUS PROSECUTION, 2 PARTNERSHIP, 2, 3 
RAILWAY Company, 28, 29, 82,33. TAX SALE,1. TRusTs, 1. WARRANTOR, 1, 2. 

1. A parol sale of the lands in controversy was made in 1859; the vendee paid 
a yoke of oxen on the purchase, made valuable improvements, and in 1863 paid 
$100 on the purchase. He died, and his widow married again in 1868. The wife 
and her second husband leased the premises to the father of defendants jn 
December, 1868; the land was sold under execution against the original vendor, and 
the purchas« r sold to the lessee ; the wife and childrenof the original vendee brought 
suit against the heirs of the lessee. eld 

(1) The second husband of the vendee’s wife, though separated from her, was, as 
they had not been divorced, a proper party plaintiff. 


(2) As the lessee was dead and the suit was against his heirs, plaintiffs could not 
testify to conversations and transactions with him, but if such testimony did not 
injure defendants, it was no ground for reversal. 

(3) ‘The rights of the wife could not be affected by declarations of her second 
husband, unless they were made in her presence. (8 Tex., 178.) 

(4) The acts and declarations of the original vendor could not affect the rights or 


‘ 


his vendee. He had waived time as an essential feature of the original contract, 


and could not rescind that contract without first giving his vendee, or his heirs, distinet 


notice of his purpose to require the purchase money within some reasonable period. 


(5) A bill of exceptions te the exclusion of testimony must show what the testi- 
mony would have been, or what was proposed to be proved by the witness. 

(6) In the absence of proof of the interest to be paid by the vendee on the 
balance of the purchase money, the jury was properly instructed to calculate interest 
at 8 per cent. Te 7S of Re aqdiw Vv. Smith, 2t ° 

. a book-keepet can not be allowed to explain, is an expert, books not 
shown to have been kept in accordance with any technical or scientifie system 
of book-keeping AlcAay v. Overton, 82. 

3. Plaintiff brought suit to cancel a deed made to defendant, claiming that, 
though the deed was absolute on its face, it was in fact given to secure & 
debt due from plaintiff to defendant and a verbal agreement was made to that 
effect. Plaintiff alleged that defendant counseled her not to leave the property 
in the hands of her (plaintiff’s) husband, as he was a dissipated, improvident 
man, incapable of managing the estate, and knowing this to be true, she had 
given defendant the deed to the land. /fe/d 

(1) That plaintiff could testify as to the mental condition of her husband, 
and even as to his sanity, if she stated the fact on which her opinion was 
based. (Following Thomas v. State, 40 Tex., 60; Holcomb v. State, 41 Tex., 
125, etc.) 
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EVIDENCE—continued. 

(2) The re ‘all of a witness to the stand is something within the discretion of 
the trial judge and will not be revised on appeal. 

(3) The fact that an agent ot plaintiff told defendant that he had the money 
to pay the debt due trom plaintiff, and asked defendant to make a calculation 
as to the amount of the balance and he would pay it, constituted sufficient 
tender under the circumstances, more especially as defendant refused to recog- 
nize plaintiff's right to reclaim the land by the payment of any sum whatever. 


It was not error to allow the agent to testify as to where the tender was made. 





(4) A map of the land, made by the county surveyor from records notin issue 
between the parties, was admissible to show the location of the land as to 


he map did not contain two small tracts, 


surrounding tracts, etc. The fact thatt 
the deeds to which were not recorded, was not sufficient cause to reject it, 
unless the opposite party shows d that he was injured by the defect. 

(5) The } rice at which defendant offered to sell the land immediately after 
it was conveyed to him was no proper criterion of its value, for if it was 
conveyed merely as security, as claimed by plaintiff, he was interested in making 
an early sale regardless of the price be yond his debt. 

(6) The price at which plaintiff sold parts of the same tract prior to her con- 
veyance to defendant was not proper evidence of its market value, as many 
causes may have existe d to render the selling price below the market value. 

(7) Since one of defendant’s witnesses had testified that plaintiff had sold 
some of the same tract at a much lower price than she insisted that conveyed 


to defendant was worth, it was admissible for her to explain what circum- 





stances induced her to make the sales at a sacrifice. Hane} v. Clark, 93. 
4. It is well settled that the declarations of a vendor made after the sale 


; 


and without the presence or knowledge of the vendee, cannot be introduced 


to defeat the vendee’s title to the property conveyed. (Thompson v. Herring, 
27 Tex., 282; Carleton v. Baldwin, 27 Tex., 275, etc.) Ainson v. Walker & Co., 108. 


5. The rule applies to other transactions as well as sales, and the decla- 
rations of a lender, made after the loan and without the presence or 


knowledge of the borrower, can not be introduced to prove that the loan was 


simulated. la 

6. Where the acts of an agent may be shown to affect his principal, his 
declarations relating to the act made while transacting the business, may or- 
dinarily be shown. /@ 

7. The mere fact thatan agent was authorized to buy goods for his principal 
would not authorize the introduction of declarations made by him, unknown 
and unauthorized by the principal, to the effect that he (the agent) was the 
owner of goods then in the store or to be bought. (Story on Agency, 134-139 ; 
1Greenl. Ev., 113,114.) /d@ 

8. See statement of case for matters held not relevant to the issue and 
improperly admitted. The improper admission of evidence which does not 
injure the opposite party is no ground for reversal. Z.&Z.& G. Jus. Co. v. 
Ende, 118. 

9. See statement of case for proof held sufficient, to show that an original 
instrument could not be produced, and to allow the introduction of a copy in 
evidence. Continental Ins. Co. v. Pruitt, 125. 

10. In suing an insurance company for loss by fire, when it is necessary to 
prove that proof of loss was made, an exhibit of the papers by which this 
proof was made would, with the other necessary proof, be all sufficient, wheth 
such papers contained the original schedule made out, or a copy of it. 72. 

11. When it was admissible for a witness to state her surroundings, what 













EVIDENCE—continued. 
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she saw, and the impressions thereby made upon her mind, at a particular time, 
if she at the time gave utterance to those impressions, it was proper to allow 
her to state what those utterances were. /d 

12. In a suit against a fire insurance company, where it was admissible to 
show the condition of the burning house at any given time, a witness might fix 
the time by any incident, as by the time he escaped from the ruins; and he 
might state, that when he escaped, tht fire had so far advanced as to render it 
impossible to rescue other parties, the positions they occupied in the building 
being otherwise shown. /d@ 

13. It was inadmissible to prove declarations of a deceased person made, 
sometime prior to the burning, as to the condition of the building Ta. 


14. An experienced contractor and builder, acquainted with the construction 


and materials of the house, might give his opinion, as an expert, as to whether 
or not the walls were sufficient to sustain the building la 

15. An insurance of a hotel and its furniture, etc., did not cover “goods 
held on storage.” f/e/d, that furniture, etc., stored in the hotel, to be used op 
consumed in the business of the hotel, was not within the meaning of the exemp- 
tion. (May on Ins., sec. 242 ld 

16. The commissioner of the general land office may give certified sketches 
from the maps in his office, and in many cases they are admissible in evidence, 
T. & P. Ry Co. v. Thompson, 186 

léa. Sketches made from field notes on file in the land office, with a view to 
show that certain tracts are situated as they are represented thereon, are not 
admissible. /2 

17. The d trations and recitals of a person through whom parties claim 
title to land, if made while the title was in him, are admissible as evidence 
against such parties to show the extent of his titl ind the character of his 


holding. Hancock vy. T. L. Co., 225. 

18. Where the court is able to ascertain, from the face of the writing, that 
the whole interest of the grantor was intended to b ynveved, it may go out- 
side of the coutract, to ascertain the actual extent of that interest Ragsdale 
v. Mays, 255. 

19. Where a design to misrepresent, from some motive of interest, has been 
imputed to a witness, a formerstatement, made by him at a time when the sup- 
posed motive did not exist, is admissible in confirmation of his evidence. 
Lewy v. Fischl, 311 

20. Where there wasa conflict in the evidence, the verdict of the jury will not 
be disturbed by the supreme court. /2. 

21. When an attachment has been levied upon property in the possession ofa 


third person, the burden of proof is upon the attaching creditor to show thatthe 
property was subject to the levy, and neither the affidavit in the attachment 
suit, nor the judgment therein foreclosing the lien, is, in a suit for the trial of 
the right of property, between the attaching creditor and a claimant to whom 
the creditor had transferred the property prior to the attachment proceedings 
evidence of a fraudulent intent in making the transfer la 

22. The competency or incompetency of a person to perform a given duty, 
cannot, in the absence of some law so declaring, be made to depend on race or 


color; but, in each case, this must depend upon intelligence to know, and 
ability and disposition to perform, the duties pertaining to any given position. 
M. P. R’y Co. v. Christman, 369. 

23. Proof of facts which show the non-existence of such intelligence, ability 


or disposition, must be made by the party who asserts its non-existence. The 
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EVIDEN( “E—continued. 








law does not presume it because the person whose qualities are the subject of 
investigation may be of one or another race or color; nor is a jury at liberty 
to infer it from such fact. 2. 

24. It is entirely proper, under the practice in this state, for the court to in- 
struct the jury that a fact proved on one side. with no conflicting proof on the 
other, is ar established fact. But when, though there may be no conflict upon 
the circumstances in evidence, their sufficiency to establish another fact is an 
issue before the jury, the court ought not to prejudice their determination by 
telling them what might be considered a prima facte case; for that would be 
fixing the weight of a portion of the evidence, and would be an unwarranted 
invasion of the jury’s province. &. P. Co. v. Preston & Smith, 448. 

or 


95. Under section 2 of the act of February 9, 1860, a certified copy of the 


testimonio or second original of an act of sale of land, made and acknowledged 
before a judge of the first instance in 1835, from the records of the county 
where the land is situated, proof of the loss of the original testimonio being 
made, is admissible in evidence for the purpose of showing title to the land, 
notwithstanding the testimonio may have been admitted to record withont 
proof. ld 

26. A.sued W.S.Whitworth and Mattie W. Whitworth on a promissory note, 
alleging that the note was executed to him by the defendants as a part of the 
consideration for one hundred acres of land sold by himto them, on the alleged 
day of the execution of the note, and praying a foreclosure of his lien on the 
land, as vendor. <A copy of the note and a description of the land were ap- 
pended to the petition, as exhibits; and the defendants were notified to produce 
the deed made to them, or either of them. On the trial, A. introduced in evi- 
dence a note signed by the defendants, which recited that it had heen given 


fora tract of one hundred acres of land, that day conveved to Matilda W. 


Whitworth A deed, of even date with the note, and executed by A., convey- 
ing to Matilda W. Whitworth the land described in one of the exhibits to the 
petition, and reciting that a note for the same amount, and maturing at the 
same tim is the one sued on, constituted a part of the consideration for the 
land, wa then introduced The trial court rendered udgment in tavor of A, 
for the amount of the note and interest, and decreed a foreclosure of the lien 


claimed flela 


1} That t evidene is amply suffi nt to sustain t lgment 

é | tt ict t it the deed I l evid e was! i to nly one I 
the d ts did t prove that t ind had not been s to hot} 

4) That theland had been sold to both defendants was an averment not nee- 
essary to roved, | 1use the lien would exist if the note was for part of the 
purchase money, no matter who was the purchaser or vende 


} T hat the proot, whilst it I vile d to est thlish some ot the averments not nee- 


essary to mak ut the plaintiff’s case, and established some facts not averred, 
did not how a caus of suit different from the one leaded Whithiu TA \ 
Alston, 528 

27. In a suit by one creditor against other attaching creditors for a wrong- 
ful seizure and conversion of property sold by their common debtor. who was 
insolvent, to the plaintiff, in satisfaction of a debt due to him. in'which suit 
the defendants pleaded that the sale was made by the debtor to hinder, delay 
and defraud his creditors hela 


(1) That the burden of proof was on the defendants to show the illegality of 
the sak 
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EVIDENCE—continued. 
(2) That the 


declarations of a third person, befor 


the sale, to the effect 


that he wanted to borrow for the de btor $10,000, and wot ld secure the lender 


by the debtor’s power of attorney, not made in the presence of the debtor or 


the plaintiff, and not shown to have been 


admissible in evidence against the plaintiff Ellis v I 

28. It is competent for a witness to give his opinion as 
to make a will, after having testified to the facts up: 
icated. 


(Citing Garrison v. Blanton, 48 Tex. 301. Ci 


29. See the opinion, on motion for rehearing in this case, fo 


sufficient to support the verdict of a jury against the testament: 


1 


testatrix at the time of making her will ld. 


(5) See opinion for evidence 


EXECUTION. See 


MORTGAGES, 1 PUBLIC PoLicy, 1. 


1. There is no statute in this state forbidding an « 
and it ma be that a plaintiff who has obtained judg 
against such corporation, is entitled to the same process 


tion as would be accorded to the creditor upon whose d 


the garnishment is founded Laredo v. Nalle, 369. 
EXECUTION SALE. See Pur 


1. It does not affect the 


HASER, 1,2. VENDOR 


validity of a sale under an 


on the execution failed to sh that the owner was call: 


property, o1 who pointed it out, or that notice of sa 


by law. (How ird Nort >» Tex 200; Sydni 
Crabtree v. Wh , 111 
2. The mere fact that there are prior liens upon 


fendant in execution is no justification for failure, 


to levy the writ Phe defendant’s equity of redempt 
and the plaintiff in execution has the right to have t 
bring, and the proceeds applied to the ivment f 3 


Field, Tha & Co., 435 
EXECUTORS AND ADMINISTRATORS. See 
PARTNERSHIP, 1, 2. WILIS, 1. 
1. In 1867two joint administrators gave a joint and 


were required by the county courtto givea ne 


, 


new bond died in 1879, having p 


with the sureties on his second bond as security ( 


died in 1872, being largely indebted to the estate 


continued by the remaining administrator under t 


were taken by the surviving administrator to collect t 


by the heirs and an 


ties, 
the administrators of the deceased adn 


(1) That whether the properts 


issigone ot one of the heirs a 
the surviving administrator, t administrator 
inistrator 

jlaced in the hand 
ties belonged to the estate or to th 


administrator, it 


right to recover from the sureties. Their liability d 


the existence of facts showing liability on the part of 
(2) An investigation was nec 
liable, and the 


purpose, which did not depend 


or whether both wer court had jurisdi 


yn what 


might be 
Both sets were properly made parties. 


authorized hy 


nm wil 


improperly admitted Ja 


er i! 


. . 
ssary to show which set 


the debtor, were not 
ne, & Son, 532. 

e's mental capacity 

h that opinion is pred. 


v. Cox, 669 


r evidence held 
iry capacity ofa 


tv. Harby, 710, 


cution against a city, 
ent in garnishment 
to enforce its collec. 


d against the city 


AND VENDEE, 8 


tion that the return 
point out the 


tod 


’ 


Li 
as required 
ts, 15 Tex., 598.) 


property of a de. 


rt of the officer, 
5 ect to his debts, 
ld tor what it will 


lemme Smothers ¥ 


FRAUD, 4. 


bond, and in 1869 

ft) sureties onthe 

se amount of property 
the administrators 
i1dministration was 
hond No steps 

Suit was brought 

t the two sets of sure- 


ised surety, and 


econd set of sure- 
t not affect plaintiff's 
1 their bond and 


rincipals. 
f sureties was liable, 
over them for that 


the ultimate determination. 
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EXECUTORS AND ADMINISTRATORS—continued. 


(3) {t was a matter of indifference to defendants whether the judgment in 
favor of the assignee of one of the heirs gave him the interest of that heir or 
not; the judgment in favor of the heirs and the assignee would be a bar to any 
further action by them against defendants. 

(4) The statute of limitations, pleaded by demurrer, went to the entire cause 
of action asserted by each and every one of plaintiffs, and if the pleadings 
show¢ d that some of the plaintiffs were laboring under such disabilities as would 
prevent the running of the statute, the demurrer should have been overruled. 

(5) Under the statute, it was the duty of the surviving administrator to 
recover from the estate of the deceased administrator and his sureties any part 
of the estate for which he was accountable. (P. D., 5740; Davis v. Thorn, 6 
Tex., 485.) 

(6) A failure so to do until limitation had run against the right, would have 
been a breach of the bond, for which the surviving administrator and the sure- 
ties would have been liable. 

(7) Se tatement of facts and opinion for declarations of the deceased 
administrator held to be admissible, and for declarations held not admissible. 

(8) If evidence was produced admissible against the representatives of the 
deceased administrator, but not against the sureties, the sureties should have 
protected themselves by asking a charge to the effect that such evidence could 
not be considered against them, and not by objecting to the introduction of the 
evidence 

(9) The facts that the deceased administrator died testate, that his will was 
probated and an executrix qualified, and that the estate went into her hands 
valued at $10,000, did not authorize a judgment against the executrix individu- 
ally, nor the seizure and sale of property not belonging to the estate. Keowne 
v. Love, 152. 

2. Under arts. 1931 and 1932, R. S., executors and administrators have 
extreme powers and discretion in the management of plantations belonging 
to estates represented by them. In fact, it is made their duty to carry on such 
plantations, unless, in the exercise of a sound discretion, the responsibility of 
which is cast upon them, they deem it unadvisable to do so. ernstein vy. Smith, 
247. 

8. One who, upon the credit of an estate, has furnished money or goods to 
the executor or administrator thereof, to enable him to conduct plantations 
belonging to the estate, is entitled to be reimbursed therefor la 

4. Such a claim becomes a claim against the estate, which the executor or 
administrator may approve and the probate court may allow and cause to be 
paid, or upon which, in the event this be refused, a suit may be maintained 
in any court having jurisdiction. 2. 


0. A due regard for the rights of such persons as may deal with execu- 
tors or administrators, would seem to require that those interested in estates 
represented by such trustees, if they be of the opinion that the management 
is not prudent or judicious, should invoke the control of the court having 
jurisdiction over the estate, which they have the right to do under the law. 
(R. S., art. 1932) ld. 

6. The case of Mc Mahan v. Harbert, 35 Tex., 452, reviewed and found to have 
been controlled by a statute (Pas. Dig., 1130) differing in some respects trom the 


7 


present statute, and, therefore, not authority in this case. Jd 


EXPERTS. See Evipence, 2,14. RAILROADS, 29. 


FACT CASES. See CHATTEL MORTGAGE, 3. PARTITION, 2. 
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See JUDGMENT, 1. 
FRANCHISE. 

1. The franchise of collecting tolls on all freight passing over a certain channe} 
was granted to the city of Corpus Christi; Morris & Cumings contracted with the 
city to act as her agents in constructing and maintaining the channel, to take 
bonds of the city in payment, to collect tolls on freight passing over the chap. ; 
nel, and with the money thus collected to pay off the bonds. An informatio 
in the nature of a guo warranto was filed against the city and Morris & Cup. 
ings, to oust them from the franchise. The city disclaimed any interest in the 
franchise, and the suit was dismissed as to it. //e/d 

(1) That Morris & Cumings’ enjoyment of the franchise could not be takep 
from them by legislation, or even judicially, unless forfeited for some cange 
which in law would entitle the state to recall the franchis The agency and 
contract would be at an end and the privilege would revert to she city when the 
bonds should be paid. 


(2) If the contract between the city and Morris & Cumit Ss was invalid, it did 
not defeat the franchise, so far as the city was concerned (02 Tex., 728), but the 
city was responsible for the acts of its agents, and if their misfeasance or 


non-feasance worked a forfeiture of the franchise, the city’s reversion in the 
tolls was destroyed. 

(3) The city could not be deprived of so valuable a right without a hearing in 
court, and it was a necessary party before any judg nt of ouster could 


be rendered. The disclaimer of interest by the city did not alter the case, 


(4) It is extremely doubtful whether a municipal corp tion can, by a mere 
disclaimer, surrender a franchise in which not only the « ration, but a large 
portion of the state’s population residing without the cit mits, as well as of 


the commercial world, are interested. 
(5) The disclaimer was not equivalent toa judgment against the city, and the 
dismissal following upon it placed her in the same |] itior s if she had never 


been sued. 


(6) The case could not proceed to judgment without the esence of the city 
even with the consent of the other defendants. Ar ] nent would be 
of no avail to forfeit the franchise, and the error rae ¢ it would be 


fundamental in its character, and would be noticed hout an assignment, 
Morris & Cumings v. The State, 53. 
2. See statement of case and opinion for facts held not sufficient to disqualify 


a presiding judge. Jd. 


FRAUD. See ASSIGNMENT FoR CREDITORS, 1,2,3. ATTACHMENT, 1 EVIDENCE, 21. 
ESTATES OF DECEDENTS, 9. HomESTEAD, 20,21. INSURANCE, 1. INSOLVENT DEBTOR, 


11. JuRIspicTIoN, 2,4. Promissory Note, 3. PLEAI ' VoIp AND VOID- 
ABLE, 1. 

1. When a sale is procured by the fraud of th endee, the right to re- 
scind exists, but if the sale is without fraud,the vend s merely the right 
to repossess the coods, and thereby cause his lien for the irchase money to 
become available Allyn & | v. Willis & Bro., 65 

2. In the former case the right to recover the price consistent with the 
right to rescind, in the latter the right to recover thi f the thing sold, 


and to seize it to enforce its payment, are not inconsistent ld 
8. If the vendor has notice of the fraud which entitles m to rescind the sale, 


and yet institutes an action to recover the value of th is, he is barred 
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FRAUD—continued 
from afterwards bringing an action to rescind the contract of sale. The two 
actions are inconsistent. ld. 

4. See this case for facts held sufficient to establish a fraudulent combina- 
tion between the executor and a purchaser at probate sale, such as to author- 
ize a court of equity to charge the property in their hands with a trust in favor 
of devisees under the will, and for facts held sufficient to relieve a party from 
the charge of laches. /isher v. Wood, 199. 

5. The fact that article 2465, Revised Statutes, declaratory of the illegality of 
conveyances made to defraud creditors, only declares such contracts void as to 
creditors, does not strip such a transaction of its fraudulent character, or give 
to it standing as a valid contract which the courts will enforce. Davis v. 
Sittig, 497. 

6. Noaction arises,either at law or in equity, from an illegal contract. If 
it has been voluntarily performed, a court of equity will not, in the absence of 
controlling motives of public policy, grant its aid by decreeing a recovery back 
of the money paid or the property delivered; but as long as the contract is 
executory, it cannot be enforced in any action Brought directly upon it. And 
this is so, for reasons of public policy, and not from regard for the interest of 
either party to such a contract. Jd. 

7. The fact that an illegal contract may have been executed by one party, 
furnishes no reason why the other should be compelled to execute his part of 
it, remaining executory. /d. 

8. See opinion for acts of the firm, not themselves fraud, but strong badges 
of fraud, to be considered by the jury in determining the dona fides of the 
transaction. /ackson v. Harby, 710. 

FRAUDULENT CONVEYANCE. See EsTATEs oF DECEDENTS, 9. 

FRAUDULENT REPRESENTATIONS. See Fraup, 1, 2. 

FRAUDULENT SALE. See Estates of DECEDENTs,9. FRavupD, 1, 2, 3. 

GAMBLING IN FUTURES 

1. Acontract for the sale of goods to be delivered at a future day is valid, 
even though the seller has not the gooods nor any other means of getting 
them than to go into the market and buy them; but such a contract is valid 
only when the parties really intend and agree that the goods are to be delivered 
by the seller and the price is to be paid by the buyer. Seeligson v. Lewis & 
Williams, 215. 

2. If, under the guise of such a contract, the real intent of the parties be 
merely to speculate in the rise or fall of pricés, and the goods are not to be de- 
livered but one party is to pay to the other the difference between the contract 
price and the market price of the goods at the date fixed for executing the 
contract, then the whole transaction constitutes nothing more than a wager, is 
contrary to public policy and is void. /¢@ 

8. See opinion in this case for a plea held to allege matters such as, if true, 
would constitute a contract made for the sale of a commodity to be delivered 
at a future day, a mere wager or gambling contract. /d. 

4. When a broker is privy to the unlawful design of the parties to an illegal 
contract and becomes an actor through whom the thing is to be done, and con- 
tracts to perform the acts necessary to its achievement, he is farticeps criminis 
and cannot recover for services rendered or money paid by him on behalf of 
either in furthering the transaction. Jd. 

F 


5. If the course of business be such that the broker is expected to make 


VOL. LXV—49 












INDEX. 








GAMBLING IN FUTURES —continued. 






advances of money, then his employment is a request to him to do what the 
course of business requires, and the liability to repay him will depend, not upon 
whether the promise to pay was made before or after the transaction in whieh 
the advances were made, but on whether that transaction was legal or illegal, 
The law implies a promise to pay when one person, at the request of anotner, 
discharges for the latter a legal obligation to a third person or performs for 


him some lawful service ; but when the request is to do some act illegal in jtg 
nature, and out of the act itself springs the claim of one of the actors, then 
no promise to pay can arise in favor of the actor from his compliance with 
the request, for in such case there is no valid considerstion to support a 
promise, express or implied. Jd. 

6. As between parties to illegal transactions, no one of them can recover 
for anything done or promised in carrying out the illegal enterprise. It ig 
immaterial what the form of the undertaking may be, such acts, whether they 
consist in services or in the expenditure of money, on request, cannot consti- 
tute a valid consideration. JZ. 


GARNISHMENT. See Execution, 1, 


1. In a garnishment proceeding against an insurance company the affidavit 
alleged that the agent of the company was indebted to defendant, but not that 
the company itself was. ed: 

(1) That this allegation would not be allowable in the case of the agent of a 
natural person, and though a corporation acts alone through its agent, yet, 
when sued or cited, it can not be breught into court by allegations or write 
against its agents. (Ins. Co. v. Seeligrow., 59 Tex., 3.) 

(2) In garnishment proceedings as well as suits, a court can acquire no juris- 
diction over a corporation through a petition filed against its agent. 

(3) An appearance and answer by the corporation might cure an imperfect 
writ, but not the vital defects in the affidavit. 

(4) The garnishment should have been quashed. Sowers v. Continental Ins, 
Co., 51. 

2. In the absence of any statute providing that municipal corporations shall 
be exempt from garnishment, acity, like an individual or private corporation, 
is subject to the process of garnishment for any ordinary debt it may owe'to 
a third person. City of Laredo v Nalle, 359. 


GROWING CROPS. CoMMUNITY PROPERTY,9. RAILROADS, 25. 
GUARDIAN AND WARD. See EsTATEs OF DECEDENTS. JUDGMENT, 1,4. JURISDIC- 





rion, 5. LIMITATION, 1. 

1. A guardian is not liable for failing to sue the sureties upon his predeces- 
sor’s bond for money fairly expended by their principal for the benefit of his 
ward, though the vouchers were not in proper shape. Over such testimony he 
could not have recovered against the sureties, and the vouchers may be intro- 
duced in evidence to show that he was not in fault in not suing them. Young 
v. Gray, 99. 

2. Plaintiffs charged that the final account of guardian, showing the credits 
evidenced by vouchers, had been improperly approved. //eéd: That the burden 
was on the plaintiffs to prove errors in the account, and the admission in 
evidence of vouchers, offered by defendant, not proven up or allowed, if error, 
was immaterial. /d. 

3. In a suit against aguardian by his ward for waste and conversion of the 
latter’s estate, the ward will be charged with a knowledge of all such facts 
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relating thereto as are disclosed by the records of the probate court in which 
the guardianship is being conducted. Parish v. Alston, 194. 

4. The county court may, of its own motion, for cause, make an order removing 
the guardian of a minor; and where suck an order is made bythe court on the 
petition of some person interested in the minor, it is not invalid because of the 
petition’s being defective. Cherry v. Wallis, 442. 

5. Sub-division 3 of article 2615, Revised Statutes, applies as well to guardians 
of the person as to guardians of the estates of minors; and a judgment remov- 
ing a guardian of the person, which assigns as the ground therefor, that such 
guardian had misapplied property of the ward, committed to his charge, states 
a good cause for removal. Jd. 


jIOMESTEAD. See PRE-EMPTION, 1, 5. 








l. Art. 5174, R. S., was intended to except homestead liens from such provisions 
only of the preceding articles as allowed a lien to be created when the contract 
was not in writing, and not executed, and privily consented to by the wife. Resort 
must be had to the other articles to determine the place and manner of recording 
liens on homesteads, and there is no reason for not resorting to them.to ascertain 
the time within which the record should take place. Cameron & Co. v. Marshall, 7. 

6. Under the constitution of 1845, a lien upon the homestead, given by the 
husband, or by the husband and wife, which could be effective only through 


the instrumentality of a forced sale, was not void or voidable, but inoperative. 


(Sampson v. Williamson, 6 Tex.) If the lien could be foreclosed without a 
forced sale it was valid and effective Bomack v. Sykes, 24 Tex., 217 ) luge 


and Boring v. Cain, 75. 

7. The lien could be foreclosed by forced sale of the property if the home- 
stead use had ceased at the sale of the property. Lee v. Kingsbury, 13 Tex, 
68; Stewart v. Mackay, 16 Tex., 56.) Jd 

8. The constitution of 1869 was not different in these respects from that of 
1845. (Jordan v. Peak, 38 Tex., 429; Petty v. Barrett, 37 Tex., 84.) Jd. 

9. Under the constitutions of 1845, 1865 and 1869, in order for several city 
lots to constitute one homestead, they had to be used for homestead purposes, 
not as places of business for the head of the family. (Iken & Co. v. Olenick, 
42 Tex., 195; overruling Hancock v. Morgan, 17 Tex., 582, ete.) Jd. 

10. The constitution of 1876 extended the exemption to the place of business 
of the head of the family, and it was declared that no mortgage, trust deed or 
other lien upon homesteads, “shall ever be valid,’’ and hence they could never 
be operative, whether made by the husband or by the husband and wife. Jd. 

11. What cannot “ever be valid” is never valid, and what is never valid is 
always void. No distinction was intended between mortgages and other liens, 
and sales involving conditions of defeasance. (Former Texas decisions re- 
viewed, and California decisions considered.) /d. 

12. See statement of case for facts held insufficient to constitute abandon- 
ment of homestead. 2. 

13. A husband, without the concurrence of his wife, may divest his place of 
business of the homestead protection by abandonment, and then himself convey 
it, but he can not make a deed of assignment to it before abandonment without 
the consent of his wife, in legal form. (Miller v. Menke, 56 Tex., 539, approved.) 
ld 

14. See opinion for facts held insufficient to constitute a tract of landa home- 
stead. Crabtree v. Whiteselle, 111. 


5. Anassignment of property for the benefit of creditors cannot convey 
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property protected from forced sale as a place of business at the 


{ 


time the 


assignment was made. Z.& 2. &G. /ns. Co.v. Ende, 118 


16. Defendant and his wife occupied eightv-two acres of land as 


homestead. 


They agreed to separate, and divided the land, his portion being under cultiva- 


tion, but having no houses on it. To divest the wife of any interest in his part 
of the land, he and she joined in a deed conveying it to a third party, w ho, two 
years after, reconveyed it to defendant The evidence showed that this third 
party was merely a trustee of the legal title for defendant Defendant, with 


his children by a former marriage, moved to another county, and his wife, and 
her children by a former marriage, remained on her portion of the land, 
Defendant acquired no other lands, and expressed an intention of building a 
home on his part of the tract when he was financially abl Hs 

(1) That until the husband and wife united in abandoning the part she oeen- 


pied, the husband could acquire no other homestead 


(2‘ The homestead exemption still attached to his portion also, even if he 
had never owned it until it was conveyed to him by the t} 1 party 

(3) If the owner of a tract, smaller than the amount mpted as a home- 
stead, purchases an adjacent tract to fill out his homestead, he is not re quired to 


enclose or build upon this second tract, as its situation is sufficient to excite 
inquiry that would discover the intent. 


(4) One who bought from the third party while the legal title and possession 


were with him might be an innocent purchaser, but one wl hought under an 
execution against defendant could not be 

(5) Edmundson v. Blessing, 42 Tex., 596, reviewed, and shown not in conflict 
with the above views Crockett v. Templeton, 134 

Yj. F. T. and L. T., husband and wife, executed to H. & their joint promis- 
sory note for $1,221.00, reciting therein that the amount for which it was 


given was for a balance due to payees for lumber and material furnished in 


the construction and repair of their homestead and 


A. 


2, block No. 5, in the town of Goliad, Texas, and that the notes constituted 
a buiders’ lien on the property until paid; which note was duly acknowledged 
and recorded In a suit by H. & Co. to recover on the note and to enforce their 
lien on the property, fleld 


(1) That, in view of the recitals in the note, the presumption, in the absence 
of proof to the contrary, is that the property was the homestead of the 
defendants. 

(2) That the material having been furnished prior to, and not in pursuance 


of the contract upon which the suit is founded, the not lid not create a 
lien upon the homestead. 

(2) That, independent of the mechanic’s lien which the law creates, sucha 
note as the one described would constitute an express en by contract, 
enforcible, except as against the homestead Taylor v. Hu Co., 238. 

18. The lot in a town exempt as a place of business from forced sale has 
no connection with the rural home, and the same fami s not entitled to both 
exemptions. Swearingen et als. \ Bassett, 267. 

19. A partner in a solvent firm may destinate his interest in partnership realty 
as a part of his homestead, and thus secure it from forced sale; and his oceu- 


} 


pying and using such property as his place of business, with the consent of the 


other members, is such use of it as will effect the destination of his interest 


therein as homestead, and deprive his creditors, his copartners, and himself, of 
the power, thereafter, to impose upon it any lien, except for purchase money or 
for improvements. /d. 
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20. The equities between the original parties to a mortgage cannot avail the 
mortagor in a suit on the secured negotiable note to foreclose the mortgage, 
even if it results in the encumbrance of the homestead, if those entitled to the 
exemption have caused this result by their own deliberate fraud. AHetdenheimer 
Bros. v. Stewart, 321. 

21. If the owners of the homestead .simulate a transaction, in which a 
negotiable note would be secured bya valid and meritorious lien on the exempt 
estate, and their artifice succeeds in imposing upon an innocent party, they are 
estopped from denying the truth of their solemn statements, and cannot be 
permitted to prove that a lien their acts had declared to be validis void because 
their acts were false la 

Zila. A.S.,a man of family, owned, in Austin county, acountry homestead 
consisting of eighty-five acres of land contiguous to a certain other tract 
of seven hundred and one and one-half acres in the same county. Of 
the latter tract, the father of A.S. owned two hundred acres and W.S.;a brother 
of A.S., the balance There had never been a formal partition or designation 
between W.S. and the father, of their respective interests, yet the latter occu- 
pied as his homestead that portion of the tract lying nearest to the homestead 
tract of A. S. In 1877, W. S. died, leaving a will, in which A. S. was named in- 
dependent executor, and one of the devisees. The will directed the executor, 
after paving the testator’s debts, to keep the residue of the estate under his con- 


troland management during the life-time of their father, and out of the rents and 
revenue to furnish him (the father) support and maintenance, and after the 
the father’s death to partition the testator’s interest in the land amongst 
himself and the other devisees, his interest therein to be one hundred acres 
On his brother’s death, A. S. took possession of the land and managed it until 


his father died, September 5, 1881, and for some little time thereafter, renting 


portions of it, and cultivating a portion of it, himself He also cultivated por- 
tions of it in 1881 and 1882, and, after partition amongst the devisees in 1883, 
he enclosed the part allotted to him and has ever since claimed and used it as 
part of his homestead A. S., by the death of his father, also acquired thirty 
acres out of the latter’s homestead of two hundred acres He had been induced, 


by a promise of his brother that he would devise him an interest in his land, to 
locate and erect homestead improvements on his original tract contiguous to 
that of his father and brother, and had, from the first, determined to make the 
interest which he was to acquire from his brother a part of his homestead. in 
May, 1880, L. recovered judgment against A.S.,in the county court, for $402.46, 
and, September 8, 1881, execution was levied upon the land which had been 
devised the latter by his brother, reduced, by reason of debts against the estate, 
to eightv-seven and one-fifth acres Subsequently, the land was sold by the 
sheriff to satisfy that judgment, when L. became the purchaser. A.S. informed 
L. before the sale, that he claimed the land as a part of his homestead. //e/d: 

(1) That the contiguity of the tract upon which A. 5S. lived to the tract in 
which he had an undivided interest, in connection with the facts manifesting 
his intention to make his interest in the latter tract a part of his homestead, 
was sufficient to clothe the land in controversy with the character of homestead, 
at the time L. caused execution to be levied uponit. Such would be the re- 
sult, although the use might not have extendedtothe particular part of the un- 
divided tract, which was subsequently set apart to A.5., in the partition: 
(Citing Clements v. Lacy, 51 Tex. 150; Jenkins v. Volz, 64 Tex. 639; Brown v. 
McLennan, 60 Tex. 43.) 

(2) The fact that, in the partition, A. 8. received out of the tract of 
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HOMESTEAD—continued. 
land in which he took an interest through the will of his brother, a tract sepa- 


rated from that on which he lived, did not affect his right. (Const., art. 16 
~ . 7 , 
sec. 51.) Luhnv. Stone, 439. 
»» 


22. In the designation of the homestead of a family, article 2343, Revised 
Statutes, applies only when the homestead forms a part of a larger tract or 





tracts of land than is exempted from forced sale. Radford vy. Wood & Lyon, 471. 

23. This statute, in providing, that, ‘‘when the homestead of a famiiy 
is part of a larger tract or tracts of land than is exempted from forced sale, the 
exempt portion, not exceeding two hundred acres, may be designated,” does 
not prescribe this as a means of cutting down the homestead to less than what 
the uses of the family have embraced in it, but as a means of making the very 
lines to which the homestead uses have extended the homestead limits; and, if 
the husband and wife make, under this law, a formal declaration that their 
homestead consists of a less number of acres than are exempted from forced 
sale, such declaration derives no force therefrom. The statute does not author- 
ize the head of the family to contract, but simply to define, the homestead. JZ, 

24. Where debts exist against the community estate, the survivor may sell the 
community homestead for the purpose of paying them, without having qualified 
under the statute, as such survivor. Ashev. Yungst, 631. 

25. Children have no interest in the homestead, as such, as against the 
surviving parent, by virtue of the homestead rights of their deceased parent, 
but they take title to such property just as they would to other real property; 
and there is no distinction in this respect between adult and minor heirs, except 
that the latter may indirectly receive a benefit through the possessory right given 
the surviving parent or their guardian, on account of the family of which they 
may be constituents. /d. 

26. The actual use of a lot of ground for the conveniences of the family 
of an intention to 


has always been regarded as the most satisfactory evidence 
make it a part of the homestead; and the positive and formal declaration of 
both husband and wife of a contrary intent, is not sufficient to divest property 
actually used as a homestead, of the homestead protection, even when the dec- 


laration is made at the very time to which the issue is confined Citing Jacobs 
v. Hawkins, 63 Tex. 1; Medlenka v. Downing, 59 Tex. 32; Radford et al. v. 
Lyon et al., Tex. Law Rev., vol. 6, p. 109.) Aauffman v. Ruhl, 728. 


27. See this case for facts held to show such use of property by the husband 
and wife as to constitute it a part of their homestead, and to vest it as such, upon 


} 


the death of the husband,in his surviving wife and minor children, free from 
13 


the claims of general creditors. 2. 
HUSBAND AND WIFE. See Action, 1,2, 3,4. ComMMuUNITY PROPERTY. LIMITA- 
TION, 19. PARTNERSHIP, 5. 
ILLEGAL CONTRACT. See GAMBLING IN FUTURES. 
INTERVENTION. See ATTACHMENT, 4. 
IMPROVEMENTS. See TRESPASS TO TRY TITLE, 2. 


1. See statement of case for facts held sufficient to susta a claim for the 


, 


value of improvements. (Following, Sellman v. Lee, 05 Tex., 319.) Miller v. 
Moss, 179. 

INDORSEMENT. See CHATTEL MortTGAGE, 1, 2. 

INJUNCTION. See ApreaL Bonn, 5,6. TAXATION, 4, 


1. In a suit between private parties for the recovery of an office, the claimant 
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INJUNCTION—continued. 
is not entitled to an injunction restraining the usurper from discharging the 
duties of the office or enjoying its emoluments, during the pendency of the suit. 
McAllen v. Rhodes, 348. 


INSURANCE. See CHARGE oF Court, 3. Evipence, 10, 12, 13, 15. 





1. A verbal application for a policy was made tothe general agent of a 
foreign insurance company and the policy issued. It was not shown that 
the application was transmitted, or was required to betransmitted, to the 
home office, nor was it claimed that the policy was void for want of power in 
the agents to do whatever the principal might have done in reference to the 
issuance of the policy in question. A dispute afterwards arose over the title 
to the property insured, but the agents knew the facts when the policy issued. 
Held 

(1) That under such a state of facts the acts of the agents were the acts of 
the principal, and the knowledge of the agent as to any fact affecting the risk 
was the knowledge of the principal. (Miner v. Ins. Co., 27 Ind., 698.) 

(2) To deliver a policy with full knowledge of facts upon which its validity 
may be disputed, and they to insist upon these facts as ground of avoidance 
is to attempt a fraud. This the courts will not aid, but will decide that there 
was an intent to waive the known ground of avoidance. (May on Ins., sec. 
497; Wood on Fire Ins., sec. 497; Ins. Co. v. Lyons, 38 Tex., 253, ete.) 

(3) The cémpany, by receiving the premium fire insurance with knowledge of 
the true state of title of the property insured, was estopped from denying the 
right of the insured to recover on the ground that his interest in the property 
was other than the entire, unconditional and sole ownership for his own use. 
L.&L.& G. Ins. Co. vy. Ende, 118. 


INTEREST. See Contract, 5. EvipENcE,1, PARTNERSHIP, 3. TAXATION, 8. 

1. In rendering judgment upon facts found by the jury, the court cannot 
add a fact not included in the verdict, as interest on the sum found, where 
interest did not follow as an incident, even though the uncontradicted testi- 
mony showed the fact so found by the court. Azken v. Jefferson, 137. 

2. The verdict must constitute the basis of the judgment, and the court 
must look to it alone. The judgment is the conclusion of law upon the facts 
of the case as found by the verdict. (Claibome v. Tanner, 18 Tex., 68.) ZZ. 

3. Interest is not such a legal incident to a sum, found by a jury to be due 
plaintiff from defendant as the proceeds of a crop, that the court can add it to 
the principal in its judgment, without a finding of the jury. /Z. 


JUDGMENT. See AppeaL, 3,4. ALLEGATA AND Propata, 1. APPEAL Bonp, 1, 2, 8. 
4. CITATION, 2. FRANCHISE, 1. HOMESTEAD, 5. INTEREST, 1,2,3. PLEADING, 5, 
SEQUESTRATION, 3. WARRANTOR, 1. 

1. The guardian of a ward mortgaged the land in controversy to the sureties on 
his bond to indemnify them against loss, reserving the right to dispose of the land 
for “the best price and upon suck terms as he might see proper.”’ Later on he 
gave the guardian who succeeded him a general power to sell the land. The second 
guardian recovered a judgment against the first guardian and his sureties, and had 
a decree foreclosing the mortgage. He then sold the land under his power of 
attorney from the first guardian to the parties under whom defendants claimed. 
The heirs of the ward brought suit to revive the judgment and to cancel denfend- 
ant’s deeds. The judgment was revived and the heirs of the ward bought under 
it. The mortgage had been recorded, but the original judgment, foreclosing it, had 
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not been at the time of the sale tothe parties under whom defendants claimed. fleld » 

(1) That if the original defendant was dead, his vendees, claiming in subordination 
to the original judgment lien, should have been made defendants in a scive Sacias 
brought to revive that judgment. (Schmeltz v. Garey, 49 Tex., 49.) 

(2) If he was not dead, the weight of authority is that they were not necessary 
parties. (Freeman on Ex., sec. 87, etc.) 

(5) A revival of the judgment cut off only such rights as accrued prior to the ren- 
dition of the original judgment, and did not interfere with ri; 


sits subsequently 
acquired, since the holders of these rights were not before the court 

(4) The court could not correctly charge the jury that since the rights of the 
defendants had not been adjudicated in the sctre fecias suit, the plaintiffs could not 
maintain an independent action against them 

(5) The title of defendants did not depend upon the failure to record the original 
judgment, but upon the authority of the second guardian to make the sale when he did. 

(6) The original judgment of foreclosure cancelled the right to sell reserved to 
the mortgagor, and any subsequent sale by him was invalid as against the mortgagees 

(7) After the judgment of foreclosure the second guardian could have sold the 
land, subject to the lien, under his power of attorney from the first guardian, or could 
have had it sold under the decree of foreclosure. 

(8) All of his transactions in reference to the lands occurred under and by virtue 
of his guardianship, and any sales made by him after the death of his ward con- 
veyed no title. 

(9) The general right to sell subject to the lien, which mortgagors possess, unless 
restrained bythe terms of the mortgage, is not a personal trust, and there is no legal 
obligation resting upon them, without an agreement to that effect, to apply the pro- 
ceeds of sales to the payment of the mortgage debt. 

(10) A legal obligation vested in the second guardian, however, though he sold 
under a power from the first guardian, to apply the purchase money to the benefit of 
his ward. If he failed to do so the recourse was upon him and not his vendees, 
Robertson v. Coates, 37. 

2. Plaintiff sued nine defendants in trespass to try title to recover an undi- 
vided 1200 acres out of a tract of 2000, and for partition. In January, 1882, judg- 
ment by default was taken against defendants, C and W, and it was adjudged 
that plaintiff recover of them twelve-twentieths of the land described in his 
petition. The cause was contfhued as to the other defendants, and in Decem- 
ber, 1882, C and W filed a bill of review praying that the judgment against them 
be set aside, and they permitted to answer; in July, 1885, W filed an answer 
purporting to be an amen@ment of his original answer filed in June, 1882; and 
on the same date plaintiff filed exceptions and answer to the bill of review. 
In July, 1885, the cause went to trial between plaintiff and all the defendants, 
and judgment was rendered for all the defendants except W; as to him, it 
recited that at a former term judgment by default had been rendered against 
him, and no legal cause had been shown to set it aside; and it appearing to 
the court that his interest in the land was 100 acres, setting it forth by metes 
and bounds, it was ordered that plaintiff recover of him the 160 acres 80 
described, and costs The land recovered of W was in the east half of the 
2000 acres, and the court found that plaintiff had no title to that part of the 
tract. Held 

(1: That allowing C and W, to plead to the action and introduce evidence at 
the trial, brought them before the court as effectually as if the court had 
formally set aside the default 


(2) A defendant against whom judgment by default stands, has no right to 
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JUDGM ENT—continued. 


plead or introduce evidence to defeat.the suit; and the action of the court in 
allowing C and W to appear in the suit, and rendering judgment in favor of 
C, was treating the judgment by default as set aside. 

(3) If the judgment by default against C could be annulled without a formal 
order, by an act of the court inconsistent with the existence, this occurred 
when he was permitted to plead in the case, and before the entry of the final 
judgment. If this set aside the judgment as to C, it set it aside also as to W. 

(4) The additional fact that the court held plaintiff had no title to the land 
claimed by W, yet allowed him to recover from W, made the judgment clearly 
unjust. 

(5) W’s claim was not described in the petition, or designated as to quantity 
or field notes in the answer, or statement of facts, and the court clearly erred 
in granting a recovery against him as to any specific tract. Watson v. Harris, 61 
3. A party is bound by the judgments, but not by the logic, of courts. He 
is not forced to complain of a decree that satisfies him, merely because he 
knows that it hasresulted from premises not involved, not proved, or not true 
Sheffield v. Goff, 354. 

4. See this case where it is held that the judgment of the county court, re- 
stating the final account of a guardian, does not estop the guardian from as- 
serting, in a subsequent proceeding against him by his wards, that property in 
his custody is not a part of the trust estate. /d@ 

5. When, in the exercise of lawful power, a court has rendered a final judg- 
ment, it must be held conclusive between the parties thereto, except in a pro- 
ceeding appellate in character, unless some ground other than that it is prob- 
ably unjust is shown, which, under the settled rulesof law, is deemed sufficient 
to authorize a court of equity to re-examine the case. Harnv. Phelps, 592. 

6. To entitle one to a decree in a separate proceeding brought to set aside a 
judgment in a suit in which she was a party, rendered by a court having jurisdic- 
tion of the subject-matter and the parties, she must show that she was pre- 
vented from urging against the judgment of which she complains objections 
which would or ought to have prevented its rendition ; and that such pre- 
vention resulted from fraud, accident, or the acts of the adverse party, without 
any fault or negligence on her part. Jd. 

7. If the amount of recovery stated in figures in a judgment differs from that 
stated in writing, but the recitals in the judgment itself show the former to be 
the true amount, the erroris not sufficient cause for the reversal of the judg- 


ment Cave v. City of Houston, 619. 


JURISDICTION—See Appeat Bonn, 1, 2, 5,6. APPEAL, 1, 2. County Bounpary, 1, 5. 











COMMUNITY PROPERTY, 7, 20, 19. EsTATEs oF DECEDENTs, 5, 8,9. ExEecuToRS 
AND ADMINISTRATORS, 1. GARNISHMENT, 1. HOMESTEAD, 4. LIEN,3. PRACTICE 
IN District Court, 5,7. (Quo WARRANTO, 1, 2. 


1. Suit was brought in a district court to recover a balance of $127.80 on account 
for materials used in constructing improvements on a homestead, and to foreclose 
the mechanic’s lien. The lien proved defective, but the court below gave a per- 
sonal judgment against defendant for the $127.80. edd, that the lien being of no 
effect, the court had no jurisdiction, and erred in giving the personal judgment. 
Cameron & Co. v. Marshall, 7. 

2. Under the constitution of 1876 district courts have no original jurisdiction 
or general control over county courts, and the decrees of a probate court, 
through which a sale of property belonging to the estate of a deceased per- 
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JURISDICTION—continued. 


son has been made, cannot be set aside by an original proceeding in the district 


court. Such decrees, although obtained by fraud, if the fraud does not go to 
the jurisdiction of the court making them, must stand, unless set aside by 
some proceeding appellate in its character, if this be sought in the district 
court. (Citing Franks v. Chapman, 60 Tex., 46). Fisher v. Wood, 199, 

3. Where, however, at a sale of property under the decree of a probate court, 
the executor and another have fraudulently combined together to deprive of 
their rights those interested in the estate of a deceased person, a court of 
equity will charge the property in their hands with a trust, and will constitute 
them trustees for those entitled to the estate. To do this, it would not be 
necessary to set aside the decrees of the probate court ordering and confirm. 
ing thesale. /d. 

4. The district courts of this state, in the exercise of their original jurisdiction 
and general control over executors, administrators, ete., and of their equity 
powers, under the constitution, while they leave the legal title standing ag 
directed to be made under the orders of the probate court, will, upon proper 
averments and proof, affect the fraudulent purchaser with a trust and compel 
him to hold the property as trustee for those entitled to it; and it matters not 
whether the fraud which calls this equity power of the court into-operation 
occurred in procuring the orders in probate through which the sale wag 
directed to be made or in the sale itself, or in the making of deedsin violation 
of the order of confirmation. /7. 

5. The district courts of this state, in the exercise of their equity powers, 
have the authority, where the rights of doma Ade purchasers have not inter- 
vened, to cancel a conveyance made by an executor in violation of the 
order of the probate court confirming a sale of land, when necessary for the 
protection of devisees, heirs or creditors of an estate, and they have this 
authority, notwithstanding a similar power may exist in the probate court. JZ, 

6. The authority conferred upon county courts by Art. 2688, Revised Statutes, 
order a guardian, when his final account has been approved, to turn over the prop- 
erty in his hands to those entitled to receive it, necessarily embraces the juris- 
diction to determine what property in his custody is held by him in his official 
capacity. Sheffic ld vy. Goff, 354. 

7. That an administrator, against whom and certain creditors of the 
estate being administered by him the county court has rendered judgment 
in a contest therein pending between the administrator and such creditors, on 
the one side, and the widow of the decedent, on the other, touching her claim 
to certain property of the estate, as part of her homestead, has failed to perfect 
his appeal to the district court, does not deprive the latter court of full juris- 
diction of the case on appeal prosecuted by the creditors who were parties to 


the proceeding in the county court. Aauffman v. Ruhl, 725. 


LACHES. See BounDARY,Z. FRaup, 4. 
LAND. See BounpARY,1. LIEN, 1 VENDOR AND VENDEE, 3, 4, 5, 6, 7 





1. The natural and ordinary meaning of the phrase “interest in lands” 
includes the entire right held in them, and the conveyance of one’s interest 


in land, without qualification, will be construed to carry with it all the rights 


of the grantor therein, which cannot be varied or cOntradicted by parol evi- 


dence. Ragsdale y. Mays, 255. 
2. Certainty to a common intent is all that is required in an agreement to 


convey land, and a contract whereby one person agrees to convey his interest 
in his lands in certain counties therein specified, to another, possesses that de- 
gree of certainty, and is sufficient to support a suit for specific performance. Td. 
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LAND CERTIFICATE—See EsTaTEs oF DECEDENTS, 8. 

1. A party located lands and returned his field notes to the land office with 
the accompanying certificates ; afterwards he filed corrected field notes in the 
land office. eld. 

(1) That if the second survey covered land which could not have been embraced 
in the survey first made, under the location on which it was made, it was neces- 
sary for the parties to proceed as in an original appropriation of land. R.S8. 
Arts. 3894, 3901. 

(2) If the location originally made would cover the land embraced in the 
survey last made, then, notwithstanding the first survey and the certificates 
were still in the general land office, the first survey could be corrected so as to 
conform to the original location. 

(83) The locator would lose no right through the fault of the surveyor, 
through which the land actually located was not covered by the first survey, 
unless he induced some subsequent locator to appropriate the land not cov- 
ered by the first survey 

(4) In the absence of evidence to the contrary, it should be presumed that 
the first survey was made in accordance with the location. Zex. & Pac. Ry Co. 
v. Thompson, 186 

2. Covering a part of a survey with two certificates and accepting a patent 

under one of them, in the absence of some further fact showing an intention 
not to claim that part of the survey not covered by the patent, cannot operate 
as an abandonment of the location and survey, in so far as the land contained 
in it, and not covered by the patent, is concerned. /d. 

3. In making surveys for patents to surveys 1, 2, 3, 4, and 5, the surveyor 
did not actually survey the tracts ; survey | called to begin at an object situ- 
ated by course and distance from a certain corner of survey 146, the object 
being the same called for as a corner of the S. grant; survey 2 called for the 
same objects for one of its corners as were called for in the O. grant, but 
neither the S. nor the O. grant were called for by name; surveys 1, 2, 3, 4 
and 5 called for each other. At the time the surveys were made the maps 
then in use showed the S. and O. grants to be situated at points which 
would have made the calls for objects at their corners proper for corners of 
surveys ] and 2; the S. and O. surveys were actually located at different 
places from those represented on the maps. Held: 

(1) That the locality of surveys 1, 2, 3,4 and 5 did not necessarily depend 
upon the true localities of the S. and O. grants, objects at the corners of which 
were called for by mistake. Boone v. Hunter, 62 Tex. 

(2) If the corner of survey 146 was actually established on the ground, or 
could be established from other calls, the true position of tracts 1, 2, 3, 4, 
and 5 might be established. /7 


LEVY—See ATTACHMENT, 6,15, 19. EXECUTION SALE, 2. 


LIEN—See ExecuTIon SALkE, 1, 2. HomMESTEAD, 6, 7,17. MECHANIC’s LIEN. TAXATION, 
9. VENDOR AND VENDEE, 7 


1. A corporation may, under the law, acquire a lien for machinery, material, 
fixtures, ete,, furnished, the same as an individual. Fagan & Osgood v. Boyle Ice 
Machine Co., 32 

2. A creditor who, at the time-of the appointment of a receiver, has a lien, 
under the statute, for materials, machinery, etc., furnished, may record his con- 


tract, and thus fix and secure his lien, after the receiver has been appointed. 
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LIEN—continued. 


The recording of the contract after the appointment does not 


newly encumber 
the property, but simply fixes and secures upon it an already existing lien. Ma. 

3. The statute gives one a lien on land in the state for the price of materials 
to be used in the erection of an improvement on the land, notwithstanding the 
sale and delivery of such materials may have taken place beyond the limits of 
the state. /d 


LIMITATION—See Bounpary, 2, 3. PARTNERSHIP, 8. PLEADING, 3. PRomissory 





Note, 1. TRESPASS TO TRY TITLE, 15, 16. 


1. In 1859, A. qualified as guardian of the person and estate of M, his 
grand-daughter, then only four years old, and at once took possession of her 
estate, which consisted of unimproved lands, seventeen slaves, and other per- 
sonal property. Shortly afterwards, A. converted into money the whole estate, 
except the slaves, whose use he had until their emancipation in 1865, and 
whose yearly hire was worth $1,100, realizing therefor about $10,000. After 
the death of her parents in 1858, M. lived with her guardian until April, 1872, 
when she married P. and changed her place of residence. Subsequent to 
M.’s marriage, A. paid her $1,000 and conveyed to her two city lots worth 
$2,000, which was all she ever received from her estate \. died in 1879, 
possessed of a large estate and leaving a will, but without having settled 
with his ward or having filed a final account of his guardianship; and soon 
thereafter his will was admitted to probate, H. qualifying as executor there- 
under. Ina suit instituted Sept. 16, 1881, by M. and P. against A.’s executor 
for balance due her from A. as her guardian, and not accounted for. Feld: 

(1) That the plaintiff’s claim was barred by limitation 

(2) That the ward’s marriage, by the terms of the statute then in force 
(Pasch. Dig., art. 6928), put an end to the guardianship, and made her, in legal 
contemplation, of full age, though in fact a minor. (Citing Thompson ys, 
Craig, 24 Tex., 582). 

(3) That the relation of trustee and cestu: gue trust between the guardian and 
his ward depended for its existence entirely upon the existence of the guar- 
dianship, and ended with the termination of the latter 

(4) That the waste and conversion complained of in the petition having 
occurred during the existence of the guardianship, the ward’s cause of action 
then accrued, and limitation began to run from the date of her marriage. 

(5) That one disability cannot be connected with another for the purpose of 
extending the period of limitation arish v. Alston, 194 

2. If a tract of land has its lines and eorners actually established on the 
cround and the claimant makes a deed to it in reference to those lines and 
corners, the deed covers the land and may be made the basis of five years 


} 


limitation, though it may contain an incorrect call for the beginning corner, 


estimated from «a certain corner of a designated survey Jon v. Powers, 207. 

8. In November, 1871, B., E. & T., as trustees of a religious association, 
entered into possession of a lot in the town of Corpus Christi, Texas, under a 
deed to them from J., and the and their successors have ever since contin- 


uously occupied and used the property as a place of public worship In 1849 
suit involving the title to the above mentioned lot was instituted in the United 
States circuit court, at Galveston, by D. against K., which resulted in a decree 
vesting the title in D. One of the links in the trustees’ chain of title is a deed 
executed by K., in 1852, pending the ;uit between him and D. in the United 
States court. In an action of trespass totry title, brought in 1882, for the 
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LIMITATI( IN—continued. 
lot by 5S., who derives title through D., against W., G. & P., the successors of 
B., E. & T. Held 

(1) That the 
(2) That as the plaintiff relied on 4s pendens as matter to defeat the defend- 








plaintiff's right of action was barred by limitation; 


ant’s plea of limitation, it was incumbent on her to show, not only that suit 


was pending at the time the deed made by K. in 1852 was executed, but also 
that this condition of things continued down to such period of time as would 
preclude the defense of limitation 

(3) That although there may have been 4s pendens in 1852, yet, in the 
absence of proof to the contrary, it will not be presumed but that it ended in that 
year, or at least at some time sufficiently long before the institution of this 
suit in 1882, as to have made available to the defendants, under their deed 
executed in 1871, even the longest period of time prescribed by the statute. 
Sidbury v. Ware, 252. 

4. Acertified copy of a decree of another court, though found in the transcript, 
will not be considered by this court for any purpose, unless the same has been 
made a partof astatement of facts or bill of exceptions, or has otherwise been 
so made a part of the record in the cause as to authorize the court to con- 
side it. ld 

5. One who enters upon the land of another, without right, and erects houses 
and opens fields thereon, continuously occupying the houses and using the land 
for such purposes as the land is adapted to, is a trespasser; but if this condi- 
tion of affairs be permitted by the owner to continue for the period prescribed 
by the statute, without interruption by adverse suit to recover the land this 
trespasser, this ‘‘ waked possessor,”’ will, under the law,lose that character, and 
become the owner of the thing possessed Craig v. Cartwright, 413. 

6. A charge which assumes that possession, cultivation, use, or enjoyment of 
land must under the plea of ten years’ limitation be, not only such as will give 
notice of the wrongful possession to the owner, if he exercise the care the law 
presumes every owner to exercise, but also such as will inform him of the ex- 
tent and limit to which he is disseized ; and which assumes that, if the posses- 
sion is without deed or other written memorandum defining its extent, limita- 
tion will confer title, only to the extent of an actual enclosure, is misleading. 

7. The law deems the owner of land to have constructive possession or seizin 
of all the land to which he has title, if there is no other person in possession ; 
but if there is some other person in possession of a part, under color of title 
giving boundaries, such possession, though the possessor has entered and holds 
under inferior title, will operate a disseizin of the holder of the superior title 
to the extent of the inferior, unless the holder of the superior title is in actual 
possession of some part of the land carried by his title. /7. 

8. A possession which operates a disseizin or dispossession of the true 
owner, will,if continued for the periodand under the conditions prescribed by 
the statute, confer upon the possessor title to the thing possessed. /d. 

9. Notice of the limits to which a disseizor claims, in order that limitation 
may run as to land not actually occupied, is not essential to be given otherwise 
than this is done by open, notorious, and visible possession. /¢. 

10. When one is in possession of land, holding under written muniments of title, 
unless the law requires them to be registered or requires notice otherwise to be 
given of them in some particular way, as a condition on which the holding will be 
held sufficient to sustain limitation, or limitation based on some particular 
period of possession, the fact of an open, visible, substantial possession, such 
as an owner or one holding under him is alone entitled to, must operate 
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LIMITATION—continued. 









as notice to the owner, of whatever claim the possessor asserts or may assert, 
The same is true in all cases in which the law prescribes the limits to which the 
holding of a naked possessor shall extend, as affecting the title of the rea} 
owner. dd. 

11. In the one case, the owner must take notice of the law, and cannot plead 
ignorance of the effect which it gives to a possession continued for a given 
time ; in the other, he must take notice of the muniments of title to which the 
law gives a certain effect under the same period of holding. In either case he 
is bound to know what will be the effect of a given possession upon his rights, 
fd. 

12. Under the 15th and 16th sections of the act of Feb.5, 1841 (P.D., 4622,4624), 
the holder of the inferior title might not put upon record his written munimentg 
of title, or give notice of them otherwise than by his possession of the land, 
and yet limitation would run in his favor to the full extent of the boundaries 
fixed by them. So stands the law now, under articles 3191 and 3192 of the 
Revised Statutes ; and so stands also the law under articles 3194 and 3195 of 
the Revised Statutes, except in cases in which the possessor seeks to hold more 
land than the law construes to be embraced within the holding of the naked 
possessor. ld. 

13. Under the act of February 5, 1841, peaceable, naked possession for ten 
years extended to six hundred and forty acres, though only a part of that was 
actually occupied, whilst under the present law (R. 8., art. 3195) such posses- 
sion embraces not more than one hundred and sixty acres Under both laws 
the possessor may hold what he has actually enclosed, though it exceeds the 
area to which his possession would be construed to extend from an occupation 
of only a part of the area named in the statutes Citing Ward v. Drouthett 
44 Tex. 369; Pearson v. Boyd, 62 Tex. 541; Smith v. Garza, 15 Tex. 150; Moody 
v. Holcomb, 26 Tex. 719; Melton v. Turner, 38 Tex. 81; Mooring v. Campell, 47 
Tex. 37.) /d. 

14. Possession, with the exercise of such rights as pertain to the owner 
alone, must be deemed sufficient evidence of adverse claim, in the absence of 
some evidence indicating that it is held in subordination to the title of the real 
owner; and a ‘merely speculative trespasser,’ that is to say, a trespasser 
making claim with intent to acquire title by limitation if he can, will have the 
characteristic of an adverse possessor, and, if left to work his will, undis- 
turbed by suit, will accomplish his purpose by possess ion for the requisite 
time. Jd. 

15. Where it appears that the possession of a tenant of him in whom is 
the legal title, and the right of possession of that tenant, are restricted to land 
which he has enclosed, and it does not appear that his possession extends to qny 


of the land claimed by a defendant under the plea of limitation, such posses- 
sion on the part of the tenant will not, in any respect, interrupt the running of 
the statute of limitation in favor of such defendant. /¢@ 

16. To set the statute of limitations in motion, there must be a possession, 
actual, visible, notorious, distinct and hostile. It is not sufficient if it be upon 
land of another, or of the opposing claimant. Parker v. Baines, 605. 

17. The statute requires suit against parties claiming under title, or color of 
title, to be commenced within three years next after the cause of action shall 
have accrued. This means the time when actual entry upon the plaintiff’s land 
shall have occurred. The mere assertion of an adverse claim, unaccompanied 
by adverse possession, cannot bar the owner’s remedy. /@ 

18. Two grants conflicted, and the second grantee was in actual possession of 
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LIMITA TION—continued. 
a part of his grant not covered by the prior grant; Ae/d, that the possession 
was not a constructive possession of the land in conflict, adverse to the prior 
grantee. ld. 


LIQUIDATED DEMAND. See PLeaprno, 5. 
LIS PENDENS. See Limitation, 3. 


1. That “4s pendens operates as notice, is true in all cases to which the 
rule is applicable; but the rule, which is necessarily arbitrary, has its 
foundation in a public policy which will not permit parties litigant to give to 
others, pending the litigation, rights to the property in dispute, to the prejudice 
of the opposite party, and the rule ought notto be given effect when the rea- 
sons which give it existence do not require its enforcement. Rippetoe v. Dwyer, 
7038. 

2. An action collusively prosecuted, when all the parties to it know that there 
is no right to be enforced, does not operate as “is pendens, for the reason that no 
prejudice can result tothe right of any one by not regarding it. (Citing Sugden 
on Vendors, 554; and Murray v. Ballou, 1 Johns. Ch. 571.) Za. 


LOCATION. See LAND CERTIFICATE, !, 2, 3. 


LOST DEED. See EVIDENCE, 32. 
MALICE. See MALICIous PROSECUTION, 
MALICIOUS PROSECUTION. See Venue, 1, 2. 


1. In order to sustain a suit for malicious prosecution, both malice and 
want of probable cause must combine. The former may be inferred from the 
latter, but itis not a legal inference. //olt v. Follett, 550. 

2. When want of probable cause is first shown, then malice may be estab- 
lished by proof that the prosecution was not commenced for any other purpose 
than to subserve the private interests of the prosecutor; but, if probable cause 
is shown, no matter what evidence of malice may be introduced, the suit must 
fail. /d 

3. Where one who has prosecuted another for a criminal offense had probable 
cause for so doing, it is immaterial whether or not he first consulted an attor- 
ney, or what the advice he received fromthe attorney was. d. 


MANDAMUS. See AppEAL Bonn, 3. 
MARRIED WOMAN. See HuSBAND AND WIFE. ESTOPPEL, 2. SEPARATE PROPERTY. 


MEASURE OF DAMAGES. See Damaaes, 1, 2, 3,4,5,7. VENDOR AND VENDEE, 2. 


MECHANIC’S LIEN. See HomesTeEaD, 7. JURISDICTION, 17. LIEN, 1. 

1 It was made the intention of the legislature in title LXI to prescribe a general 
plan to be pursued in reference to all such liens as are treated of in that chapter. 
Cameron & Co. v. Marshall, 7. 

2. Art. 3165 and the three succeeding ones show that it was made an essential to- 
wards securing these liens that a record of the contract should be made in the county 
clerk’s office within six months after the debt for labor or materials shoyld become due. 
la. 

3. It is clear that whenever the “record” is alluded to in the articles succeed- 
ing article 3165, a record within six months is intended ; those articles are to be 


construed in connection with article 3165. Jd. 















MECHANIC’S LIEN— ontinued. 
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5. A mechanic’s lien has no existence without the record; there must, therefore, 
be a prescribed time within which to record it, for the owner of the property is not 
to be kept indefinitely in suspense as to whether or not his property is to be subject 
to a lien, which may be fixed upon it at the option of another ld. 

6. The statute has fixed six months as a reasonable period, and it applies to 
homesteads as well as other property, since the former are not exempted from the 
rule by express terms. Jd. 

7. An express agreement in a mechanic’s contract that he should have a lien 
upon the homestead, as provided by law, would not create a lien until all the require- 
ments of the statute were complied with. /d. 

8. One who has in contemplation the purchase of property, may by contract 
impose a lien which will be valid in equity, and will attach as a charge upon 
the particular property as soon as he acquires title thereto. TZaylor y, Huck & 


Co., 238. 


MISJOINDER OF ACTIONS. See PLEADING, 14 


1. The general rule is, that a cause of action ex de/icto and a cause of action 
ex ‘ontracte cannot be joined in the same suit (Stephens on Pleading, 267; 
Ciuitty on Pleading, 199; Pomeroy’s Remedial Rights, 456, 479, 483); and if, 
under the liberal course of procedure adopted in this state, such causes of 
action can be joined at all, they must be such as the plaintiff in the suit could 
enforce against all of the defendants. Stewart v. Gordon, 544. 


MISTAKE. See JUDGMENT,7. PLEADING, 1. 


MORTGAGE. See ATYACHMENT, 16,18,19. JUDGMENT, 1. 


1. A firm executed to two creditors a conveyance of its stock of merchandise, 
‘‘in trust, nevertheless, to H.and W. as co-trustees,”’ to be sold at their discre- 
tion, the proceeds to be applied to the payment of the two creditors, and when 
sufficient funds were realized to pay the two creditors and the expenses of the 
trust, “‘ this instrument to be of none effect.’’ The instrument recited that it was 
given in consideration of a certain sum of money, identical with the aggregate 
of the firm’s indebtedness to the two creditors, but did not state from whom 
the money was received. The trustees were authorized to take immediate pos- 
session. Held: 

(1) That the instrument was a mortgage, and H. and W. were donees of 
powers, and not assignees. The firm continued to be owner of the property 
subject to the trust, and its interest was subject to legal process at the suit of 
other creditors, to be executed in the manner pointed out in the statute. (R. 
S., arts. 2292, 2296.) 

(2) Deeds of trust conveying property directly to trustees, made to secure and 
pay particular creditors, though expressed in terms sufficient to pass title if made 
for creditors generally, are construed as mortgages, with some of the qualities 
of an assignment superadded. (Baldwin v. Peet, 22 Tex. 718, etc.) Jackson v. 
Harby, 710. 


MUNICIPAL CORPORATION. See CiTIres. GARNISHMENT, 2. STREET RAILWAYS. 





1. The* corporate powers of a city chartered by a public law are known to 
the courts and need not be pleaded. Dwyer v. City of Brenham, 526. 

2. Where the charter of a city provides that all of its ordinances when printed, 
&c., shall be admitted in evidence in all courts, without proof, it contemplates 
the printing of the ordinances, and thereis necessarily in such city an implied 
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MUNICIPAL C¢ YPORATION—continued. 
power to have its ordinances printed, when needed in the accomplishment of its 
corporate purposes, and also to contract to pay forsuch work. Jd. 

3. A debt contracted bya city for current expenses, is not within the class 
of debts contemplated in section 5, article 11, of the Constitution. Z2. 

NEGLIGENCE. See DAMAGES, 3, 4, 5, 6, 7. RAILROADs, 11, 15, 16, 17, 18, 19, 20, 27, 30. 

1. Plaintiffs were on a hand-car, by permission of the railway company, and the 
car was making a trip byorder of the company. The train which caused the injury 
was behind time; had just passed a road crossing without sounding the whistle, and 

yas approaching, at the rate of twenty miles an hour, a bridge, where the rules 
required it to moderate its speed to four miles an hour; it ran into a deep cut, where 
the track made a sharp curve, and collided with the hand-car, at a point where it 
had never before run at a rate of over eight milesan hour. edd: 

(1) That the hand-car was rightfully on the track, plaintiffs were lawfully on board 
of it,and the employes on the train were chargeable with notice that it was likely 
to be there. 

(2) The failure to give the signals at the crossing, and the excessive rate of speed 
at the time and place of the accident were acts of negligence on the part of the road. 

(3) In the absence of evidence showing that it was the imperative duty of per- 
sons in charge of a hand-car of this character, under these circumstances, to send 
out flagmen,it was for the jury to judge of the meaning and effect of the general 

regulation requiring hand-cars to send out flagmen, taken in connection with the 

manner in which it was enforced, as shown by the testimony of witnesses competent 
to speak upon the subject 

(4) A regulation requiring hand-cars to send out flagmen, when they were in a 
dangerous position, would not make a failure to send out the flagmen negligence, if 
the danger was caused by the failure of the approaching train to slacken its speed 
and give the signals. 

(5) Whilst the statutory signals to be given at road crossings are intended as a 
warning to those crossing the track, and the failure to give them, as to such persons, 
is negligence fer se, the failure may be considered in proving negligence on the part 
of the company as to other parties lawfully on the railway. (W. & A. R’y Co. v. 
Juns, 8 Am. and Eng. R’y Cases, 267.) 

(6) Though a railway company has a right to run its trains at any speed it may 
choose, when not prohibited so to do, yet if the rules of the company require trains 
to be run slowly on certain parts of the track and those rules have usuallv been 
complied with, the public have a right to conclude that they will be observed on any 
given occasion, and to act accordingly. 

(7) The employes operating a train are chargeable with notice that reliance wil 
be placed upon their obeying the statute laws and rules of the company, and the 
latter is liable for any failure to do so, from which injury to person or property results. 

(8) It is not negligence not to anticipate that another will violate the law in a 
given particular, and in not providing against such violation. (2 Thom. on Neg., 
1472, sec. 18.) 7. & G. NM. and Mo. Pac. R’y Cos. v. Gray, 32. 

2. In a suit for damages against a railway company it was shown that plain- 

tiff was fireman on the east-bound train, which was not authorized to leave 
H. station until twenty minutes after one the west-bound train was due at 
H. station at fifteen minutes after one, and the rules of the road required that, 
if it was not on time, it should send a flagman ahead and run slowly to prevent 
collisions, since the east-bound train had the right to the track. A collision, 
injuring plaintiff, occurred about one mile east of H. station. Held: 
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NEGLIGENCE—continued. 

(1) That if the collision occurred after the west-bound train was due at H. 
station, it should have had out its flagman. If the failure to have out the 
flagman was the cause of the accident, and the unfitness of the conductor and 
engineer caused this failure, and their unfitness was unknown to plaintiff, and 
was known, or would by the use of reasonable care have been known to 
defendant, then defendant was liable. 

(2) A charge that a breach of an admitted duty is negligence, is nota charge 
on the weight of evidence. 

(3) If the east-bound train left H. station earlier than it ought, but the 
collision occurred after the west-bound train ought to have had out the 
flagman, and as a vesu/t of its failure to so do, the premature departure of the 
east-bound train could not be said to have proximately contributed to a collision 
which occurred after the east-bound train ought to have been on the track, 
and after the duty of avoiding the collision was shifted, under the rules of the 
road, upon those having the west-bound train in charge. 7. & P. Ry Coy, 
Malion, 115. 


NECESSARY PARTIES. See JUDGMENT, 1. Quo WARRANTO, 2. 


NEW TRIAL. See PRACTICE IN District Court, 10. 
1. Newly discovered evidence must be of such a character probably as to 
change the result of the suit in order to be ground for a new trial. Allyn & 
Co. v. Willis & Bro., 65. 


NOTICE. See CHARGE or Court, 12. ComMMoN CARRIER, 7. CONTRACT, 1. GUARDIAN 


AND WARD, 3. Lis PENDENS, 1, 2. 


1. If a purchase of property be made by two or more persons jointly, or as 
tenants in common, one of them will not be charged with notice of an incum- 
brance or conveyance affecting the title, known only to the other, unless the one 
having such knowledge has, by virtue of partnership relations, or some other 
means, been made the agent of the other. He who has notice of the incum- 
brance or conveyance will hold his title in subordination thereto, but he who has 
not such notice will obtain his title free from the claim to which his co-tenant 
is subjected. (Citing Freeman on Co-ten., 171; Farker v. Kane, 21 Wis. 27; Wis- 
wall v. McGown, 2 Barb. 281; Snyder v. Sponsable, 1 Hill, 570.) Rippetoev. 
Dwyer, 7038. 

OFFICE. See INjuNcTION, 1. Quo WARRANTO, 1, 2 

OPINION OF WITNESS. See Rattway Company, 25. WITNESS, 28. 
, 

OYSTER BEDS. See RIPARIAN RIGHTs. 


OVERFLOW. See RAILROADS, 20, 27. 
PAROL CONTRACT. See TrEspPAss TO TRY TITLE, 2. 
PAROL EVIDENCE. See Evipence, 31. LANp, 1. 


PARTIES. See Crepitors. ComMUNITY ProperTy,7,8. EsTATEs of DECEDENTS, 9. 
EVIDENCE, 1.. FRANCHISE, 1. JUDGMENT, 1. MISJOINDER OF ACTIONS, 1. PLEAD- 
ING, 14. Quo WARRANTO, 2. SEQUESTRATION, 2. TRESPASS TO TRY TITLE, . 

PARTITION. See PLeEapinc,1. WILLs, 1. 


1. A father made a verbal gift to his two sons of a one hundred and sixty 





PARTITION—continued. 






INDEX. 





acre tract of land and an adjacent forty acre tract, the two hundred acres to 
be divided equally between the donees as they might agree. By mutual 
agreement, plaintiff (one of the sons) took the forty acre tract and sixty 
acres off the north end of the one hundred and sixty acre piece, defendant’s 
husband( the other son) taking one hundred acres off the south end of 
same. The division line was agreed upon, marked and fenced, and each put 
improvements on his part. The father afterwards gave plaintiff a deed to the 
north half of the one hundred and sixty acres, thus giving him about twenty 
acres claimed by defendant. eld: 

(1) That the verbal partition was valid. (Following Shannon v. Taylor 16 
Tex., 413; Stuart v. Baker, 17 Tex., 417; Houston v. Sneed, 15 Tex., 307, etc.) 

(2) Since the father seemed indifferent as to what particular part of the land 
each son should take, the verbal partition agreed upon prior to the time the 
father made the deeds was as binding as though the two sons had held the 
entire land as tenants in common by perfect title. (Huffman v. Cartwright, 44 
Tex., 296.) 

(3) The subsequent conveyance gave the power to carry out the verbal parti- 
tion, not the right to disaffirm it. 

(4) The fact that defendant, after the death of her husband, accepted a deed 
from the father to the south half of the one hundred and sixty acre tract did 
not deprive her of any right acquired by her husband under the partition. 
Johnson v. Johnson, 87. 

2. See statement of facts for charge held to be erroneous. Jd. 

3. If the title to land set apart to one, in a suit between her and others for 
partition, fails by reason of facts existing at the time partition was made, she 
will, upon proper averment, be entitled to the same relief against those who 
received shares in the partition suit as though each of them had conveyed te 
her by deed, with general warranty of title, the land therein apportioned to 
her; and she will also be entitled to recover from them any sum of money that 
she may have necessarily expended in removing from the land set apart to her 
encumbrances that existed at the time partition was made. Harn v. Phelps, 592. 

4. See this case for a petition held not to contain such allegations as would 
entitle the plaintiff to relief against defendants for failure of title to lands set 
apart to the former in a previous suit for partition between her and those de- 
fendants Id. 


PARTNERSHIP. See ATTACHMENT, 8. COMMUNITY PROPERTY, 5. HOMESTEAD, 19. 








PLEADING, 9, 11 

1. A suit might be maintained by the executrix of a deceased partner against 
another partner without having a settlement of the partnership affairs, if the ob- 
ligation sued upon showed an indebtedness by defendant independent of the 
state of the partnership accounts. McKay v. Overton, 82. 

2. In a suit by the executrix of one partner against the surviving partner 
on an open note, defendant claimed in set-off that the deceased partner had 
lent certain partnership property to third parties, and agreed to be responsible 
to defendant for his half interest in the property loaned. Hed: 

(1) Since the answer indicated that the agreement was that the deceased part- 
ner would account in the course of settlement of the partnership affairs for 
defendant’s half interest in the loaned property, the lapse of four years would 
not necessarily bar a remedy based upon that agreement. 

(2) That it was admissible for defendant to testify that the loaned property 
had not been returned. 
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(3) Plaintiff was entitled to recover the value of the note, whether it was the 
result of a partial or final settlement of the partnership affairs, or arose from 
matters independent of the partnership. 

(4) Defendant could not claim against plaintiff’s demand a set-off arising 
from a single partnership transaction. He should have prayed for a settlement 
of the partnership affairs, and that any sum found due him should be allowed 
as a set-off, 2. 

8. The condition of accounts between two partners was stated, and an obli- 
gation to pay the amount due by him was signed by defendant, the right be- 
ing reserved to correct any errors that might be found in the settlement, 
Held : 

(1) That the stated account was something more than /rvima facie evidence, 
(1 Wait’s Acts. & Def., 195.) 

(2) The entire instrument was operative if the promise to pay was unquali- 
fied, unless errors in the settlement were shown. 

(8) The jury were properly instructed to supply any matter improperly omit- 
ted in the account, and the burden of proving such matter was properly imposed 
on defendant. Jd. 

4. Sums due by one partner to another do not bear interest until after a 
settlement, but if the parties agree that interest shall be paid, such agreement 
shall govern. Jd. 

5. A married woman invested the proceeds of the sale of her separate estate 
in a partnership, and carried on a mercantile business under articles of part- 
nership. Suit was brought against the husband, the wife, and the other partner, 
as members of the firm, on a note executed by the firm. Ae/d 

(1) That a wife cannot become a partner in business either with her husband 
or any one else. (Wallace v. Finberg, 45 Tex., 55; Cox v. Miller, 54 Tex., 16.) 

(2) Neither the wife nor the husband could invest her separate property ina 
mercantile business, and thereby become entitled to the profits arising there- 
from as part of the separate estate. 

(3) Her separate estate could not be subjected to any of the debts of such an 
attempted partnership, though she would doubtless be liable to the extent of 
her separate property invested. 

(4) The profits to which the wife’s right might be recognized by reason of 
her connection with the business became the common property of herself and 
husband, was entirely under the control of the husband, and could be disposed 
of by him only. 

(5) The husband enjoyed an interest in the profits of the business as profits, 
and he was a partner in the firm, as to third parties, if not as to other members 
of the firm. (Par. on Part., 70, 71 and authorities in note “*/.”’) He could not 
enjoy all the advantages of a partnership without incurring its liabilities 

(6) Had the wife made no contract of partnership or been known in respect 
to the partnership affairs, and yet he had been in a position to demand an 
interest in the profits of the character stated, he would have been a partner as 
to third parties. 

(7) Had the husband signed articles of partnership void as to his co-partners, 
but had regularly reaped his portion of the partnership gains, he would have 
been responsible for the firm debt, and was so in this case Villerv. Marx & 
Kempner, 131. 

6. Partners may by agreement make that separate property which before 


belonged to the firm, and such an agreement may be implied from an acquies- 
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cence by the firm in such use of partnership property by one of the members 
as would withdraw his interest in it from the common burden. Swearingen et al 
v. Bassett, 267. 


PATEN| . See PRE-EMPI ION, l. 


PLEADING. See ALLEGATA AND PROBATA. ASSIGNMENT FOR CREDITORS, 4. AT- 








TACHMENT, 5. COMMUNITY PROPERTY, 21. DAMAGES,'8. EsTATES OF DECEDENTs, 
7. GARNISHMENT, 1. MISJOINDER OF ACTIONS, 1. MUNICIPAL CORPORATION, 1. 
PARTITION, 4. RAILROADS, 36. ScHOOL LANDs, 1. TRESPASS TO TRY TITLE, 3, 4. 
VENUE, 2. 

1. Plaintiff alleged that she and defendant partitioned between them a league 
of land; that in accordance with an agreement, a portion of the land contained 
within certain metes and bounds was conveyed to defendant as his share; the 
petition further stated that the agreement was to convey only 400 acres, but 
through an error made by the surveyor, 676 acres were conveyed in the deed. 
Held 

1) That as the first allegation claimed no mistake in making the agreement, 
there was nothing in the deed to correct. 

(2) The latter allegations were contradictory of the first, and taken in connec- 
tion with the first, showed a state of case so inconsistent with itself as to 
warrant the court below in refusing relief. Rowe v. Horton, 89 
2. The pe tition described the land in controversy as eighty-five acres, more 
or less, out of a certain survey, situated at a certain distance from the town 
of C., and being a farm belonging to C. up to the time of her death, and known 
as the C. place flela 

(1) The description of the land could not be attacked on demurrer unless it 
was manifest that the terms of the petition did not distinguish the land from 
all other tracts 

(2) If a well-defined tract of land was known as the C place, and no difficulty 
was encountered on the trial in determining the precise limits of the land in 
controversy, the description on the face of the petition was not insufficient. 
Crabtree v. Whiteselle, 111. 

5. See the statement of this case fora petition held, on special demurrer, not 
to show such concealment of the fraud charged therein as would arrest the 
running of the statute of limitation. Parish v. Alston, 194. 

4. In a suit by an employe against his employer for breach of contract, it is 
not necessary for plaintiff to allege that he could not have saved himself from 
the consequences of the default of the defendant, by obtaining work elsewhere. 
A plaintiff is not bound to negative everything that might defeat his action ; 
but, if the loss which he shows he has sustained is to be reduced from any ex- 
cuse not necessarily occurring, this must, in all such cases, be shown by the 
opposite party, in defense. Porter v. Burkett, 383, > 

5. November 14, 1883, S. recovered a judgment against M.,as assignee of Fon- 
dard & Yglesias, for $1,280.62 and foreclosure of a lien on certain goods then in 
the possession of M. as such assignee. By agreement between S. and M. this 
judgment was, on Dec. 3, 1883, in part satisfied, by the former’s accepting and re- 
ceiving from the lattera portion of the goods, at a valuation of $660.63. December 
15, 1883,S. executed to M. as assignee his promissory note for $817.62, with the 
understanding and agreement between himselt and M., at the time, that he did 
not thereby waive or release his right to the unpaid balance of the judgment or 
to his lien on the portion of the goods retained by M., but that the latter, not- 
withstanding the execution of the note, should pay the balance of the judgment 
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or deliver to S. the remainder of the goods. M. applied the goods retained by 
him to the payment of his assignor’s creditors consenting to the assignment, 
and failed to satisfy S.’s judgment against him. In a suit by M. against S., on 
the note. Held: 

(1) That the balance due on the judgment was a liquidated demand against 
the assignee, and could be pleaded in set-off against the promissory note sued on; 

(2) That the judgment against M. in favor of S. was not superseded by the 
subsequent agreement between them, and that, even if such were the case, the 
balance due for the goods undelivered under the agreement would be a liqui- 
dated demand, the amount of which could be easily ascertained, and might, 
under the statute of this state, be set-off against the note executed by 5S. to M, 
Sheldon v. Martin, 409. 


6. In order to sustain a motion against a sheriff and his sureties, under article 


2326, Revised Statutes, the plaintiff must make out a case showing, prima facie, 
that the defendant in the writ which the sheriff has failed to levy, had property 
subject to execution. This Arima facie case may be made by showing a state 
of facts which ordinarily and without explanation furnishes satisfactory evi- 
dence of title, and does not show that the property is necessarily saved from 
forced sale, by virtue of the exemption laws; and when made by the plaintiff, 
it devolves upon the sheriff, if he would defeat the motion, to disprove this evi- 
dence, or to introduce proof showing that the apparent liability of the property 
to execution is not in accordance with the true state of th: si Smothers v. 
Field, Thayer & Co., 435. 

7. In proceeding against a sheriff and his sureties, under art. 2526, R.S., itis 


sufficient if the plaintiff sets forth in his petition a state of facts, such as, if 
established, will shift the burden of proof upon the defendant in the motion; 


and the latter must prepare his pleadings to correspond with the character of 
the proof to be used by him in meeting the prima fa ise of the plaintiff 
If the defendant proposes merely to disprove the facts alleged by the plaintiff, 


a general denial will serve his purpose; but if those facts are true, and he 
wishes to explain or avoid them, he must plead, specially, the matters of avoid- 
ance or explanation, upon which he relies. /d. 

8. A defendant is allowed to plead as many inconsistent matters of defense 
as he pleases to reduce to writing. Heis not estopped by pleading his rights 
under a contract from claiming the advantage of anv change in that contract, 
which legitimate proof may establish. Welden vy. Texas Continental Meat Co., 487. 

9. Where two or more persons sue as partners, it is sufficient, all other requi- 
sites of the process being complied with, if the citation states the firm name 
without further description of the plaintiffs, their individual names being stated 
in the petition. Putman v. Wheeler & Rhodes, 522. 

10. In a suit brought by a firm, failure tostate inthe petition the name of the 
firm, is a point on the pleadings, and not a defect in the process. /d@ 

11. P. eontracted with W. & R.,a firm of lawyers, for their services in her 
behalf in the matter of the estate of her deceased husband, in which she had 
a large interest, agreeing to pay them $5,000 as soon as she was in funds from 
the estate. W.& R. at once entered upon their employment under the con- 
tract, but P. shortly afterwards discharged them, without cause, notifying them 
that she had employed other counsel, and refusing to accept further service 
from them. edd: 

(1) That W. &. R. might maintain an action against P. for such breach of the 
contract without averring that P. was in funds from her deceased husband’s 
estate. Jd. 
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12. See opinion for demurrer properly overruled. Jackson v. Harby, 710. 


POSSESSION. See ASSIGNMENT FOR CREDITORS, 8. BOUNDARY, 3. LimITATION, 5, 15. 


TRESPASS TO TRY TITLE, 13, 14, 15. 


PRACTICE IN DISTRICT COURT. See CHARGE oF Court. CREDITOoRs, 1, 2. 








GUARDIAN AND WARD, 2. JUDGMENT 1,2, PRINCIPAL AND AGENT, 2. RECEIVER, 
1, TRIAL BY JuRY 1 


1, Suit was commenced in a county court to review the probate decree of 
that court approving the final account of the guardian of a deceased minor, and 
ordering a distribution of the estate. The case went up regularly to the su- 
preme court, where it was decided (60 Tex., 541) that the order for distribution 
was void, and the prayer for its correction was properly dismissed; but that part 
of the petition asking a revision of the final account of the guardian was re- 
manded for hearing. Plaintiffs then brought an original suit in the district 
court for relief against the distribution, and, on their motion, the two suits 
were consolidated. At the next term the consolidation was set aside. eld: 

(1) That it is left to the discretion of the trial court whether suits shall be 
consolidated or not (R. S., art. 1450), and, having made the order of con- 
solidation, setting it aside is not reversible error unless the party appealing 
has suffered some injury therefrom. 

(2) It is not probable that such an injury resulted in this case, since the sim- 
ultaneous consideration of the issues would hardly have affected the results. 
Young v. Gray, 99. 

2. A written agreement admitting the truth of certain facts and dispensing 

with the necessity of proof thereof, entered into between the parties to a suit, 
has no particular sanctity arising from the fact that it was made in the course 
of a judicial proceeding. It is still a contract that may be set aside, if en- 
tered into under a mistake of fact; and the proceeding to set it aside is sum- 
mary and is addressed, in a large measure, to the discretion of the trial court. 
(Citing Hancock v. Winans, 20 Tex. 320.) Beaumont Pasture Co.v. Preston & 
Smith, 448. 
3. Where the trial judge overrules a motion for new trial in a case in which 
counsel indulged in improper remarks in his speech to the jury, it may be as- 
sumed that the judge has concluded that no injurious results from such remarks 
have entered the verdict ; and while the supreme court will revise this conclu- 
sion, yet, it will not reverse it unless the case is a plain one. Radfordyv. Wood 
& Lyon, 471. 

4. Where, in the trial of a cause, there is one affirmative fact important toa 
recovery by the plaintiff, and which is not admitted by the defendant, the 
plaintiff has the right to open and conclude. Steed v. Petty, 490. 

5. Under the act of June 16, 1876, providing for the transfer of such’ suits 
‘pending in the district courts as were within the jurisdiction of the county 
courts, no order of any court or judge was necessary to effect the transfer of 
such a cause from the district court to the county court; for the legislature 
had accomplished that by itsown act. Immediately upon the act’s taking effect, 
every cause, of which the county courts had exclusive jurisdiction, and which 
was pending in a district court of the state, became a suit in the proper county 
court, and the formalities of erasing it from the docket of the one ourt and en- 
tering it upon the docket of the other we) ¢ but ministerial acts for the proper 


clerks to perform. Heirs of Ryon vy. Rust, 529. 
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6. Upon the act’s taking effect, it became the duty of the district judge to order 
the clerk of his court to forward the papers in such suits, with a transcript of 
the proceedings had, to the county court. But this order was not a jurisdic. 
tional fact necessary to give the county court cognizance of the cause, and if 
the district judge neglected to make it, such neglect would be a mere irregu- 
larity, which would be waived by a failure to object toit inthe county court. 7 

7. In the absence, however, of proof to the contrary, if the papers in the 
case were actually transmitted tc the county court, it will be presumed that the 
district judge did his duty, and made the order; and the fact that no such order 
was entered of record wou'd not be sufficient proof that it had, never been 
made. a. 

8. The fact that the triat juage has included in his findings of fact some 
conclusion cr law doee not vitiate his whole statement. /¢@ 

9. It is the right and the duty of a plaintiff to prepare his case for trial, and 
the mere fact that he has not used a lot of testimony taken by him, shows no 
abuse of the privilege of accumulating costs, and affords no reason for taxing 
him with the expense of obtaining the evidence not used. (Citing G., C. & §, PF, 
Ry Co.v Evansich, 61 Tex. 8.) Missouri Pacific R’y Co. v. Jarrard, 560. 

10. The duty of a trial judge is not confined to advising the jury of 
the law of the case; but if the testimony does not sustain the finding of the 
jury, their verdict should be set aside and a new trial be granted. G.,C.&S, 
F. R’y Co. v: Wallen, 568. 

11. A motion to quash a writ of sequestration need not be filed, as pleas to 
the jurisdiction over the person or other dilatory pleas are required to be, be- 
fore pleas to the merits, but may be filed and acted on at any time before the 
case has been disposed of. Wheeler vy. Wheeler, 573. 

12. Where there are no pleadings presenting an issue to which evidence offered 
is appropriate, an objection to the evidence should be sustained. Jd. 

13. When the entire record shows that the trial court, in rendering judgment, 
passed upon matters not fairly before it by the pleadings in the case, and gave 
relief for which there was no prayer, such judgment is erroneous, and will be 
reversed. /d. 

14, A defendant is not required to obey a void process; but, if merely de- 
fective, it brings him into court, and if he does not take his exception at the 
proper time, he cannot urge the defect as error in the court. Cave v. City of 
Houston, 619. 

15, An omission on the part of the trial court tocharge the jury ona particular 
phase of the case, will not be considered by the appellate court, unless the com- 
plaining party, by asking a special instruction on the point, shows that he has 
not speculated on the chances of a favorable verdict. Cockril/ v. Cox, 669. 


’ 


FRACTICE IN SUPREME COURT—See AppgAat Bonn, 5,6. BILL. or EXCEPTIONS, 





CHARGE OF CourT, 2. EvIDENCE, 20. PRACTICE IN District Court, 3,,15. 


1. When neither the bill of exceptions nor the statement of facts show what 
answer was given to a question claimed to have been improperly asked, the 
point will not be considered on appeal. Haney v. Clark, 93 

2. Judgment in a cause pending in a district court, was rendered 
on November 11, 1884. Petition for writ of error and supersedeas, and a 
supersedeas bond and assignment of errors, were filed in that court, on De- 
cember 12,1884. On the same day a citation in error was issued, but, without 
fault on the part of the plaintiff in error, was not served until January 5, 1885 
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PRACTICE IN SUPREME COURT—continued. 
On January 16, 1885, only three days before the day designated for the call of 
the assignment to which the cause belonged in the supreme court, the defend- 
ant in error waived, in writing, the twenty days required by law in cases of 
service of writs of error, entered his appearance in the latter court, and con- 
sented to a hearin gof the cause at that term. The plaintiff in error moved for 
a continuance of the cause to the next succeeding term, on the ground that he 
was not obliged to prepare the canse and submit it at the then term of the 
supreme court. Held : 

(1) That the citation in error having been served within less than twenty 
days before the first day of the assignment to which this case belonged, the 
cause was returnable to the next succeeding term of the supreme court at Gal- 
veston ; 

(2) That the plaintiff in error had the right to so treat it, and no act of the 
defendant in error, done after the service of the writ was perfected, could 
change the rights or the position of the plaintiff in error, so as. to impose on 
him burdens or duties more onerous than were required by the statute; 

(3) That the provision of the statute (R. S., art. 1034) as to the twenty days 
which must elapse between the service of the citation and the commencement 
of the assignment, in order to give the supreme court jurisdiction at a particu- 
lar term, is as much for the benefit of the plaintiff in error as the defendant 
in error. It was thereby intended to give him time within which to make out 
his briefs, have his transcript ready, and otherwise prepare his cause for sub- 
mission in the supreme court ; and the fact that the defendant in error has had 
the transcript made out, and has waived the filing of briefs, as required by 
law and the rules of court, cannot affect the question. The plaintiff in error 
must have the right to do all these things at the time and in the manner pre- 
scribed by law, and he cannot be forced to accept the courtesy of the opposite 
party, and thereby give the court jurisdiction at a time when it would not 
otherwise attach. Missouri Pacific R’y Co.v. Jarrard, 557. 

5. Where the answer of a witness has been objected to on the ground that 
it was not responsive to the question propounded, and the record states neither 
the language nor the substance of the question, it will be assumed that the 
trial court, in overruling the objection, considered that the interrogatory did 
call for the answer given, and the court’s ruling in that particular will not be 
revised, in the absence of a knowledge of what the interrogatory was. JAfssouri 
Pacific R’y Co. v. Jarrard, 560. 

4. When a case is tried by the court, in the absence of findings, if there is 
any theory of the facts supporting the judgment, it will be assumed that the 


court below adopted and proceeded upon that theory. Cvraig and Ogden y. Marx 
& Kempner, 649. 





PRE-EMPTION. 


1. In 1855 M. settled upon and improved land lying within the Mississippi and 
Pacific railway reservation. A survey was made in 1858, was duly rendered, 
and returned to the general land office in 1859, the patent issuing in 1883. 
Held 

(1) The patent was prima facie evidence that everything was done necessary 
under the act of August 26, 1856, and subsequent acts, to authorize the patent 
to issue. 

(2) The patent related to the time the right upon which it was based had its 
inception. 


(3) The 


patent was conclusive of the rights of the heirs of M. as against all 
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PRE-EM PTION—continued. 


PRESUMPTiON—See BounpbaArRy, 1. COMMON CARRIER, 1, 2 






persons not showing some right having an existence prior to its issuance and 
againt any person not showing some right antedating the inception of M’s 
claim, if the facts existed which authorized the patent to issu 

(4) The act of March 24, 1871, did not, in terms or by implication, require 
any payment to be made for land occupied ** under any of the pre-emption laws 
of this state for three years or longer,’”’ yet it was expressly made applicable to 
all prior pre-emption laws. 

(5) The act of August 26, 1856, was clearly a pre-emption law. It entitled 
the settler to the land in case he was living on the reservation when the act 
was passed, and paid the prescribed price. The legislature had the right and 
power, by the act of 1871, to give the land to the settler, without such payment, 
on the sole condition that he had occupied it for three years before the passage 
of the act. J/ller v. Moss, 179. 

2. Upto 187%, no statute repealed or took the place of the act of November 
12, 1866, so far as it provided the manner in which applications for surveys of 
homestead donations should be made, and what they should contain. Z, 

3. The acts of January 27, 1845, and February 13, 1854, were substantially 
the same on this point as that of 1866, and in Bledsoe v. Cains, 10 Tex , 455, it 
was held that if the required affidavit was not made, the survey would not be 

valid. 2. 

4. The present statutes are but the former acts, with the construction put 
upon them by the above decision, incorporated as part of the statutes. (R.S., 
arts. 3939, 3940, 3926, 3927, 3933, 3948, and final title sec. 19.) /d@ 

5. A party who failed to make the required affidavit, acquired no title, and it 
would not strengthen his position to prove that the heirs of a former set- 
*tler were estopped from claiming adversely to him by their declared intent of 
abandoning their claim. Jd, 

6. See opinion for facts and declarations held not to constitute estoppel. JZ. 


, 6, 8. HomeEsTeap, 17. 
PRACTICE IN DistricT CourT, 7. WILLS, 1. 


PRINCIPAL AND AGENT—See Common CARRIER, 1, 2,8, 11. Evipence, 7. In- 





SURANCE, 1. 


1. Every agency carries with it or includes init, as an incident, all the powers 
that are necessary, proper or usual as means to effectuate the purpose for which 
it was created, unless the inference of such powers is expressly excluded by the 
instrument creating the agency or by the circumstances of the business to 
which the agency relates. Collins & Douglas v. Cooper, 460 

2. Incidental powers may be held, in a given case, to exist by inference or in- 
tendment of law; in another, their existence may be a mere inference of fact 
arising from the circumstances of the particular case. In the latter, the ques- 
tion of their existence is one for the jury to determine, and this court will not, 
in such a case, disturb their verdict where there was a conflict in the evidence, 
unless there was some error in the charge of the court, submitting to them the 
question of authority. /@. 

3. In order to ascertain the powers which are to be implied from the direct or 
principal authority conferred verbally and in very zeneral terms on an agent, to 
whom, as sole manager, had been entrusted the conduct of a large mercantile 
business, it is not only proper, but also necessary, to consider the character of 
the business, the manner in which it is usual to carry on such a business, and, 
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PRINCIPAL AND AGENT—continued. 





where the agency has continued for a long time, the manner in which the par- 
ticular business was conducted. Jz. 

4. A principal who does not use the means within his reach, which, for 
his own protection, prudence would suggest, to ascertain how his agent clothed 
with general powers in a particular business, conducts that business, when the 
use of such means would lead to knowledge that the agent is holding himself 
out as the possessor of authority to do acts which the principal never intended 
he should do, should not be heard to deny notice of the authority which the 
agent has assumed to exercise, or to deny the existence of such authority, when 
to do so would operate to the injury of a person who, on the faith of an open 
and long continued exercise of such apparent power, has dealt with the agent 
in the belief of its real existence. /d. 

5. If one, with notice that his agent assumes to have and to exercise a power 
he really does not possess, as agent, permits the agent to hold himself out as 
clothed with such power, then the principal will be as fully bound by the acts 
of the agent as though the latter possessed the power, in so faras third persons 
who rely upon the apparent authority are concerned. Jd. 

6. See this case held to be one in which the power of an agent to borrow 
money may exist by implication; and for facts and circumstances held to be 
such that it cannot be determined, as matter of law, that such a power was not 
within the scope of the general powers of the agent. Jd. 

7. See opinion in this case for facts and circumstances held to estop the 
principal to deny notice of the unauthorized acts of the agent. 2. 

8. See opinion in this case for facts held to amount to a subsequent ratifica- 

tion by the principal of the agent’s unauthorized acts. Jd. 


PRINCIPAL AND SURETY. See EX&cuToRS AND ADMINISTRATORS, 1. INsUR- 








ANCE, 1. 


1. The liability of a surety cannot be extended beyond the terms of the con- 
tract out of which his obligation arises, and if the contract be altered without 
his consent, whether he sustain injury by such alteration or it be to his 
advantage, the contract ceases to be his and with that ceases his obligation. 
Ryan v. Morton, 258. 

2. Such, however, will not be the effect of a contract by which the surety’s 
principal subsequently agrees to do for the same person other and separate 
work, if by such contract no new terms are added to the former and it is in 
no respect modified, and the last undertaking in no way increases the difficulty 
or expense or tends to the delay of the work embraced in the first contract. 
Ta. 

8. By written agreement between G.and M., dated May 17, 1881, G. was to 
erect a certain building for M. according to plan and specifications furnished, 
G. to provide all necessary labor and materials and to complete the building 
within four months from that date, and was to receive therefor $8,300, three 
thousand dollars of which amount were to be paid at the commencement of the 
contract and the balance in four equal installments as the work progressed. 
R. and another became sureties of G. for the performance, on his part, of the 
agreement. G., after performing part of the work, abandoned the contract and 
never completed the building, though M. had, in the meantime, advanced to 
him the full contract price, in six installments, other than the first. M. after- 
wards took possession of the building and completed it, at a further expense 
to himself of more than seven hundred dollars. M. brought an action of debt 
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NCIPAL AND SURETY—continued. 
on the bond, assigning as a breach G.’s non-performance of his agreement and 
M.’s loss thereby. R. pleaded release as surety by the act of M. in paying to 
G., in violation of the terms of the agreement, the entire contract price before 
the work was finished. eld- 

(1) That there was a privity between M. and the sureties which required him 
to preserve all his rights unimpaired against G., if he intended to look to the 
sureties, and that, therefore, M. ought to have retained in his own hands a fund, 
equal, at least to what would, at the contract price, have covered the uncom- 
pleted portion of the work. 

(2) That M. having advanced to G. the full price to which he would have 
been entitled had he performed the entire work, instead of retaining until the 
building was completed what he was entitled to retain, by the terms of the 
agreement between G. and himself, with reference to which the contract of the 
sureties was made, released the sureties of G., and cannot now resort to them 
for indemnity. 2. 


PROMISSORY NOTES. See Contract, 1 HoMESTEAD, 17. 


1. The indorsement on a note,‘ This is to certify that I renew the within 
note this 30th of April, A. D. 1882,” signed by the maker, is sufficient to pre- 
vent the note from being barred by limitation. J/cAay v. Overton, 82, 

2. A promissory note given for a debt arising in whole or in part, out of an 
illegal transaction is, as between the parties, void for want of consideration. 
Seeligson v. Lewis & Williams, 215. 

@ ' 


3. October 23, 1877, L., being largely indebted to one Walthew and 
divers other persons, and being insolvent, made to B., with intent to 


defraud his creditors, a pretended sale and conveyance of his entire in- 
terest in his deceased parents’ estates, which were then being administered 
in the probate court of Galveston county by B., the executor. This interest 
was the only property or property rights possessed by L. \t the same time 


B., who was fully apprised of L.’s purpose, in pursuance of an agreement be- 
tween them, and in order to give the transaction the appearance of a dona fide 
sale, executed to L. his promissory note for $5,000, payable January 1, 1883, 
bearing eight per cent. interest, and expressing as its consideration a transfer 
of L.’s interest in his deceased parents’ estates. The deed from L. to B re- 
cited the note, and was duly recorded in the records of deeds of Galveston 
county. It was distinctly understood, at the time, between L. and B. that no 
property was to pass by the conveyance; that the note was never to be en- 
forced against B., and that D. was to incur no liability by reason of its execu- 
tion. In 1882 the estates were partitioned amongst L. and the other legatees, 
and, shortly thereafter, the portion allotted to L., consisting of realty, was sold 
under execution, to satisfy Walthew’s claim, which had been reduced to judg- 
ment, Walthew becoming the purchaser. This property, which proved insuffi- 
cient to satisfy Walthew’s claim, was subsequently adjudged to him by decree 
of the district court. The note wasin form negotiable, but was never endorsed. 
On May 25, 1880, L. having, in the meantime, lost the note, transferred and as- 
signed his interest therein, by a separate writing, to his brother, who, in like 
manner, transferred the lost note to 8., for value. L.'s brother is not shown to 
have paid value forthe transfer to him. Ina suit by S. against the legal repre- 
sentatives of B., then deceased, for the amount of the note and interest. 
Held: 

(1) That the note, under the foregoing facts, became the property of S., sub- 
ject to all the defenses which B. or his legal representatives could have, urged 
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against it had it still been in the hands of L., the payee, and that S. stood 
charged with notice of the facts which attended its execution. (Citing Daniel 
on Neg. Insts., 741; Trust Co, v. National Bank, 101 U. 8. 71; Allum v. Perry, 
68 Me., 282; Bank v. Taylor, 100 Mass. 22; Foreman v. Beckwith, 73 Ind. 517; 
Beard v. Bedolph, 29 Wis. 182; Matteson v. Morris, 40 Mich. 55, and other 
authorities); 

(2) That the fact that B. knew of L.’s fraudulent purpose in conveying to 
him, and was a participant in the fraud, did not estop him or his legal repre- 
sentatives from setting up the fraudulent transaction as a defense to the note. 
Davis v. Sittig, 497. 

4. P., being indebted to B. on open account, gave him his note for $350 in 
settlement. About the same time B., claiming to have lost divers of 
his goods, the value of which he estimated at $1,000, accused P of hav- 
ing stolen them. P. finally admitted the theft, and executed to B. his 
promissory note for $1,000, payable in twenty equal monthly install- 
ments, with W. as indorser or surety. P. was, shortly afterwards, indicted for 
the offense, whereupon he fled the country, leaving behind his interest in a 
retail grocery, worth about $1,250. Subsequently,W., to secure himself against 
loss, procured from B. the $350 note and the $1,000 note, upon the latter of 
which P. had, in the meantime, paid the first installment, by giving in exchange 
therefor his own note for $1,300, payable to B. four months after its date. Upon 
the notes thus obtained from B., W. instituted attachment proceedings against 
P.’s interest in the grocery, which was eventually sold under the attachment, 
and the entire net proceeds ($725) applied to the satisfaction of the judgment 
in favorof W. upon the notes. Ina suit subsequently brought by B. against 
W. on the $1,500 note, wherein it was pleaded by the latter, and wherein there 
was evidence tending to prove,that B. had threatened P. with imprisonment 
and criminal prosecution unless he made good B.’s loss by reason of the theft, 
and that the $1,000 note, which formed part of the consideration for the note 
sued on, had been executed by P. and indorsed by W. in consideration of B.’s 
agreeing to desist from and to suppress any criminal prosecution of P. because 
of the theft. eld 

(1) That if part of the consideration of the $1,000 note was a promise by B. 
not to prosecute P. for theft, then that note was not a legal demand against W.., 
and, as there was evidence introduced tending to prove that fact, the trial court 
should have submitted the issue to the jury; 

(2) That as the money contracted in the $1,000 note was never paid, but this 
suit was brought upon a new promise to pay the same and other moneys, the 
new promise is as vicious as that for which it was substituted; and if B.’s 
promise not to prosecute P. was no part of the consideration for the making of 
the $1,000 note by P., but was only the consideration for W.’s indorsement, the 
principles of law applicable are not materially changed. Wegner Bros. v. Bier- 
ing & Co., 506. 

5. Although there may be ample valid consideration to support a promise sued 
on, yet if, to the abundance of valid consideration, there has been added a 
leaven of that which is illegal, the whole contract is tainted. 2. 

6. If a debtor in payment of an account, and in consideration that his cred- 
itor willdo an unlawful act or refrain a duty imposed by law, executes his note 
only for the amount of the account, the note is, nevertheless, void. The good 
consideration has no virtue to cure the bad, but the bad corrupts the whole. 
Ta. 


7. Amere change in the security or in the evidence of a demand, does not render 
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valid that which was before invalid. If the transaction is illegal] 


» ho expres- 


sion of it in innocent forms makes it innocent or meritorious ld. 


PUBLIC ROADS. 


1. Where the owner of land through which the jury of freeholders appointed 
for the purpose by the commissioners’ court, proposed to lay outa public road, 
was present when it was so laid out by the jury,and was in attendance upon the 
court when their action was adopted and confirmed, he will not be heard to 
object to the road, on the ground that he had no notice of the proceedings, 
Onken v. Riley, 468. 

2. The act of February 5, 1884, allowing the jury appointed by the commis- 
sioners to lay out a public road, to call to their assistance in designating such 
road the services of the county surveyor, is merely directory It is a method 
which the jury should pursue, if they can, but,if for any reason, they cannot, 
their failure to do so would not vitiate their proceedings, or render illegal or 
void the action of the commissioners’ court in adopting them. /d 


PUBLIC POLICY. See Fraup,6. GAMBLING IN FUTURES. 


1. Public policy may demand that a sum set apart forerecting a public build- 
ing, should not betaken during the progress of its construction, for the debt 
of the person contracting to do the work, for that might prevent its comple- 
tion; but when the work is finished and the money has been earned, and is 
standing to the credit of the contractor with the city, it should be subject, 


y 


like any other property, tothe payment of his debts. Czty of Laredo v. Nalle, 359. 


PUBLIC SCHOOLS. 





1. In 1883, U., under a contract made with three persons claiming to act 


as trustees of the public schools, by appointment of the county judge of Webb 


county, taught a school for five scholastic months in school community. No. 1 


’ 


embraced within the corporate limits of the city of Laredo, in that county. By 
the terms of the contract, U. was to receive $60 per month for his services. 
Several months prior to the date of this contract, the city of Laredo had as- 
sumed, under the statute, exclusive control over the public schools within its 
limits. U., after teaching about two months, applied to the city council of 
Laredo for a ratification of his contract, but no action was taken upon it: and, 
at the expiration of the time for which he had contracted to teach, he presented 
to the council his claim for allowance. A resolution authorizing the payment 
of the claim was passed, but the mayor refused to issue a warrant therefor, and 
returned the resolution, with his objections thereto, to the council. From the 
city’s refusal to pay the claim, U. appealed to the state superintendent of 
public instruction, and that officer directed the city council to pay it. This 
order was disregarded, whereupon U. applied to the district court for a writ of 
mandamus compelling the proper officers of the city to issue to him a warrant 
upon its treasurer for the amount of his claim. //e/d 

(1) That, to constitute a school a public school, the method by which publie 
schools may be created, teachers employed, salaries paid, &c., pointed out by 
the law, must be pursued; 

(2) That, under the circumstances of this case, the school taught by U. was 
nothing more than a private school, and the city council had no authority to 
order the payment of the salary demanded by him. The fund in the hands of 
the council, devoted to educational purposes, was to be appropriated to public 
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PUBLIC SCHOOLS—continued.- 
schools alone, and it could not rightfully be applied to the support of schools 
of any other character; 

(3) That the state superintendent of public instruction, whose authority ex- 
tends to public school matters only, had no power to command the city to pay 
U.’s salary, and it was not bound to obey his order to that effect. Ossery v. City 
of Laredo, 406. 


PURCHASER. See VENDOR AND VENDEE. 


1. A purchaser at an execution sale cannot acquire title to land not em- 
braced in the deed through which the judgment debtor held. /omes v. Powers, 
207. 

2. See statement of case for facts held to show that the land in controversy 
was not embraced in such debtor’s deed. ld, 


QUO WARRANTO, 


1. The district court has jurisdiction of a suit forthe recovery of an office, if. its 
value is over $500, and an information in the nature of a guo warranto, filed by 
the proper officer at the instance of a private relator, as prescribed by the act 
of July 21, 1879, is an appropriate proceeding, and may be used, not only to 
oust the intruder, but also to adjudge to the relator the possession of the office. 
(Citing State v. Owens, 63 Tex. 261, and Williamson v. Lane, 52 Tex. 335.) 
McAllen v. Rhodes, 348 


2. The remedy by guo warranto is, however, not the only method that may 


’ 


be pursued forthe recovery of an office, nor does the act of July 21, 1879, con- 
template that it should be; but the right to an office may be determined in an 
ordinary civil suit brought directly by the claimant against the party in pos- 
session, without resort to an information in the nature of a guo warranto, and 
the state is not a necessary party to such suit. /d. 


RAILROADS—See ContTrRACT, 1. DAMAGES,3,7. NEGLIGENCE, 1. TAXATION, 1. 


11. Ina suit against a railroad to recover damages for injuries sustained in 
an accident, the petition alleged that the wreck was caused, among other 
things, bythe agents of the road putting into the train two large and dangerous 
box-cars, built for a road of four feet eight inches gauge, whereas defendant’s 
track was only three feet. There was evidence tending to sustain this aver- 
ment, and in its charge the court instructed the jury that if the wreck was 
caused by the placing of broad-gauge cars on a narrow-gauge track, or, etc., 
as alleged, defendant was liable. Held: 

(1) That the charge must be taken as a whole in order to determine whether 
or not it was erroneous or misleading, and it must be construed in the light of 
the issues made by the pleading and evidence. 

(2) If the facts stated in the petition in reference to the defects in the cars 
and their use and the fact that the wreck was caused thereby, were admitted, 
the court might have declared their use negligence. 

(3) It was left to the jury whether or not those facts existed, and whether or 
not defendant knew, or should have known, of them. The use of the car, with 
a knowledge of its defect, was inconsistent with the degree of care required of 
passenger carriers, and the court might so instruct. 

(4) Ordinarily the court should inform the jury what the issues to be tried 


are, rather than to refer them to the pleadings; but a reference to the plead- 
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RAILROADS—continued. 


ings, not bearing upon the weight or character of evidence necessary to be 
adduced to sustain the issues, but merely stating that if the car was put in the 
train in the unfit and defective condition alleged, etc., the carrier would be 
liable, was not error. 

(5) The question is, is there reason to believe that the jury were misled by 
the charge? Since the entire charge made the negligence of the carrier the 
sole ground on which plaintiff could recover, and it is improbable that the jury 
felt authorized to find for plaintiff if broad-gauge cars were put in the train, 
without reference to whether they were suitable or defective. £4. Z. & R, R. 
R’y Co. v. Smith, 167. r 

12. See opinion for charges on contributory negligence held not contradic. 
tory, and supported by the evidence. /d 

13. When one has violated a duty imposed upon him by the common law, he 
should be held liable to every person injured thereby, whose injury is the 
natural ahd probable consequence of his misconduct ; and this liability extends 
to such injuries as might reasonably have been anticipated, under ordinary 
circumstances, as the natural and probable result of the wrongful act. (Citing 
McDonald v. Snelling, 14 Allen 290; Barron v. Eldredge, 100 Mass. 455: Kel- 
logg v. C. & N. W. R’y Co., 26 Wis. 223, 278.) Seale v. G., C.& S.F. R’y Co. 
274. 

14. If, subsequent to the original wrongful or negligent act, a new cause has 
intervened, of itself sufficient to stand as the cause of the misfortune. the 
former must be considered as too remote. The original wrongful or negligent 
act will not be regarded as the proximate cause, where any new agency, not 
within the reasonable contemplation of the original wrongdoer, has intervened 
to bring about the injury. (Citing Ins. Co. v. Tweed, 7 Wali. 52, and Brandon 
v. Manufacturing Co., 51 Tex. 121.) ZZ. 

15. Where, however, the intervening cause and its probable or reasonable 
consequences are such as could reasonably have been anticipated by the 
original wrongdoer, the causal connection between the original wrongful act and 
the subsequent injury is not broken, and an action may lie therefor. 2. 

16. Sparks emitted by the locomotive of a passing train of cars set fire to 
combustible material which the railway company had allowed to accumulate 
upon its right-of-way. A strong wind blowing at the time caused the fire 
rapidly to spread, and, when it approached near to and was threatening the 
fence that enclosed the premises of S., which were contig 


lous to the com- 
pany’s right of way at that point, C., fifteen years old and daughter of §., 
attempted to extinguish the fire. In the effort, the clothes on her person 
caught, and she was so severely burned that she in a few hours thereafter 
died. S. brought suit, under the statute, against the ‘railway company 
for damages for the death of C., charging that her death was caused by 
the negligence of the company in permitting dry brush, weeds, and other 
combustible materia) to accumulate and remain upon its right of way, and in 
failing to provide proper appliances for preventing the emission of sparks 
from its emgine, etc., and alleging that deceased was in the exercise of due 
care. The defendant demurred to the petition. Ae/d 

(1) That whether C. was or was not negligent in her attempt to « xtinguish 
the fire, that attempt on her part, and not the negligence of the railway com- 
pany in starting the flames, was the proximate cause of her death. 

(2) That one exercising due care and incurring no risks should, in extin- 
guishing a fire, have the flames to communicate to her clothes and thereby 










































































RAILROADS—continued. 
lose her life, is something so improbable that the anticipation of it should not 
be charged to the defendant under such circumstances. 

(3) That whilst the railway company might have anticipated such an acci- 
dent in the event of negligence on the part of the person killed by the flames, 
yet it was not bound to act in such case upon the theory, that persons who 
might be affected by its conduct, would be injured through their own negli- 
gence, and was therefore not obliged to take it into contemplation. 

(4) That there was, in this case, no question of negligence to be left to the 
jury, and the district court, therefore, did not err in sustaining the demurrer 
and dismissing the cause. Jd. 

17. Although a person injured, whilst walking upon the track of a railway com- 
pany, by collision with a passing train of cars, may, at the time, have been wrong- 
fully on the track, or, being rightly there, may have negligently remained upon 
it until too late to avoid the collision, nevertheless, if the company’s servants 
managing the train discovered the danger to which such person’s wrong or neg- 
ligence was exposing him, in time to prevent the accident or at least to greatly 
lessen the injury, by the exercise of ordinary care and diligence on their part, 
but negligently failed to do so, the company is liable in damages. The negli- 
gence of the company in failing to stop or sufficiently slacken the train when 
the danger was discovered, and not the trespass or the negligence of the injured 
person, was the proxmate cause of the injury. (Citing 1 Thomp. on Neg. 448,- 
and S. & R. on Neg., sec. 25.) Missouri Pacific R’y Co. v. Weisen, 443. 

18. Where, in a suit against a railway company for damages from overflow of 
land, caused by improper construction of the company’s road, the defendant 
has pleaded that the overfiow was the result of an extraordinary and unusual 
flood,’against which human foresight could not provide, and evidence has been 
introduced of freshets having occurred at different intervals for a series of 
years prior to the one by which the plaintiff was damaged, which were equal to 
it, evidence of a freshet in the year following that in which the damage com- 
plained of occurred, greater than the one which caused such damage, is 
admissible, in connection with the proof relating to previous overflows, as a 
circumstance tending to show that the flood causing the damage to the plaintiff 
was an occurrence against which ordinary and reasonable care might have 
provided. G., C&S. F. Ry Co. v. Holliday, 512. 

19. The Revised Statutes, art. 1298, leave it largely within the discretion of 
the trial judge as to the admission of testimony, and defects in proof may be 
supplied at any time before the conclusion of the argument. And where the 
testimony is confirmatory of the prima facie case already made by the party 
offering it, and fortifies the case upon points wherein it has been attacked, a 
refusal to adnfit it has been held to be error. J. 

20. By the Revised Statutes, art. 4171. railway companies are required, in con- 
structing their roads, to take into consideration the natural lay of the land, 
and to construct culverts and sluices necessary for its proper drainage. In 
this respect they niust use proper care, s0 as not to obstruct the waters of or- 
dinary floods, to the damage of adjacent lands. /¢@ 

21. The use of such care as a prudent man would exercise in reference to his 
own affairs, requires that a railway company, in the construction of its road, 
take into account the probabilities of overflows; and, in estimating these, it 
must consider what effect the sizeand length of the river near which it is 
building may have in producing them, as well as the number and frequency 
of former freshets. The railway company may not be required to provide 
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against an unprecedented rise in the river, but that cannot be called unprece. 
dented which has, for more than a quarter of a century, occurred every three, 
four or five years; nor can that be called extraordinary which is but the natural] 
resuit of the length and size of the river, taken in connection with a fall oft 
water liable to occur at intervals, though separated from each other by several 
years. dd. 

22. When one’s crop has been destroyed by overflow caused by the improper 
construction of a railway, the injured party, as far as money can do 80, ought 
to be put in the same condition that he would have been had the tort not been 
committed; and interest upon the value of the crop so destroyed, from the date 
of its destruction, is as necessary asthe value itself. /d. 

23. What a plaintiff, whose crop has been destroyed by overflow, migbt have 
made had he planted another crop, is too uncertain to base upon it any estimate 
as to the amount by which his damages should be reduced. 2. 

24. See this case for special charges asked,which were held to have been properly 
refused, because they assumed as matter of law, that a railway company is 
excused for having failed to construct its road-bed, culverts and ditches in 
such manner as to afford free passage and egress to water coming from a large 
river and from a great distance; and because they assumed as matter of law 
that a particular freshet was an extraordinary one. /d. 

25. See this case, wherein itis held not to be error, in a suit by a passenger 
against arailway company for damages, because of personal injuries received 
in an accident on its road, to permit witnesses, though not possessing special 
knowledge as railroad experts, to state their opinions as to the unsafe condition 
of the company’s track at the point of accident, after having testified to actual 
knowledge of the road, and tothe facts upon which theiropinions were founded. 
Missouri Pacific R’y Co. v. Jarrard, 560. 

26. See this case for special charge held to have been properly refused, because 
it sought to have applied to a railway company’s care of its road the test of 
the judgment of experienced railroad men upon the safety of its track. 2. 

27. See this case for verdict held not to be excessive, under the facts. 7. 

28. If one, in the employ of another, has lost time by reason of a personal 
injury caused by the negligence of a third person, he is entitled, in a suit 
against the latter for damages, to compensation for such loss, notwithstand- 
ing his wages may have been continued during the time, either as a provision 
of his contract or as a grace of his employer. /d. 

29. See this case for evidence held insufficient to support a verdict against a 
railway company ina suit bya passenger for damages for personal injuries pro- 
duced by her leaping from defendant’s train, under a sudden apprehension of 
danger. G.,C.&S.F. R’y Co. v. Wallen, 568. 

30. Ina suit against a railway company for damages for an injury to the per- 
son from negligence, to entitle the plaintiff to recover, it is not enough that the 
evidence shows that the injured person did only what a prudent person would 
have done under the same circumstances, but it must likewise show that the 
defendant committed some fault, or was guilty of some negligence, which con- 
tributed to the injury. 2. 

31. One who has no interest in the performance of certain work for a railroad, 
but volunteers to assist in such work, assumes all risks incident to his position, 
and cannot recover for injuries caused by the negligence of his fellow servants. 
Eason v.S.& E. T. Ry Co., 577. 


32. If the injured person is not a volunteer, but engaged at the request or 
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RAILR¢ \A DS—continued. 


with the permission of the railroad’s agent in a transaction of interest as well 
to himself or his master, as to the railroad company, he is entitled to the same 
protection against the negligence of the company’s servants as if he were at 
the time attending to his own private affairs. /d. : 

383. See opinion for allegations held sufficient to support an action against a 
railroad for injuries sustained through the negligence of a fellow servant. Jd. 

34. One who has received from a railway company a pass with conditions 
thereon, and who has used it to procure free passage, must be held to have 
consented to its conditions, as fully as though he had signed the pass. G., 
C.& S.F. Ry Co. v. McGown, 640. 


35. A common carrier of passengers cannot by contract relieve itself from 
responsibility, or even limit its liability, for injuries to a passenger resulting 
from the negligence of itself or its employes, or agents, in the scope of their 
employment; and this is so with reference as well to passengers traveling free 
of charge as to those paying full fare. ld. 

36. The liability of the carrier of passengers does not depend on the fact that 
compensation forthe passenger has been paid to it, but the same degree of care 
is incumbent on the carrier in the case of a passenger traveling on a free pass 
as in the case of one paying full fare. 2. 

37. The negligence of the agent, of whatsoever grade, of a corporation pursuing 
the business of a common carrier, is, as to matters within the scope of the em- 
ployment, with reference to passengers, the negligence of the corporation itself, 
and fixes a liability which the carrier cannot avoid or limit by contract. 
ld. 


RATIFICATION. See PRINCIPAL AND AGENT. 


RECEIVER. See CrepitTors,1,2. Lrgen, 1. 








1. The duly appointed receiver of a corporation exhibited his order of appoint- 
ment to its treasurer, and demanded the funds of the corporation in his hands. 
The treasurer declined to give them up, on the ground that the order was not 
sufficiently specific to justify him in so doing. The receiver applied for an 
order of court commanding the treasurer to show cause why “he should not 
pay to the receiver the money specified, and upona hearing hereof for an order 
commanding such payment, under such penalties as the court may deem proper 
to enforce obedience to the decree.” Feld. 

(1) That if the receiver was appointed upon an insufficient showing the order 
was erroneous and subject to revision, but not void or open to collateral attack ; 

(2) The treasurer, having notice of the order, was bound in duty to turn over 
the money in his possession to the receiver, on demand. To act upon a techni- 
eal construction of the words of the order and place himself in a position in 
which he couid not comply, in case his interpretation proved incorrect, was 
rashly contemptuous ; 

(3) That he proceeded under the advice of counsel might mitigate, but could 
not excuse, the offense 

(4) The punishment for contempt is by fine or imprisonment, or both. There 
is no authority for awarding in such proceedings a judgment in favor of the 
private prosecutor for a sum of money to be collected by execution, and the re- 
ceiver in this case was not entitled to such a judgment against the treasurer 
for the amount withheld; 

(5) See opinion for proceedings held not to constitute a civil suit sufficient 
to support a judgment for the funds withheld from the receiver ; 
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RECEIVER—continued. 
(6) A judgment, such as only a civil suit would authorize, rendered in a pro- 

ceeding which neither the court nor either of the parties considered or treated 
as a civil suit in the inception and progress, is scarcely void, but certainly 
irregular. LZdringtonv. Pridham. 612. 

RECORDS. See CHATTEL MortTGAGE, 3,4. HOMESTEAD, 1. 2. 

REGISTRATION. See County Bounpary, 5. DeEED,1,2. MECHANIC’s LIEN, 2. 

REPLEVY. 

1. A verdict against parties who have replevied property should find the value 
of the various items of property replevied, as they have the right, by the statute, to 
return the entire property in satisfaction of the payment, or a part of it in satisfae- 
tion fro tanto. (R. S., art. 4502; Hoeser v. Kraeka, 29 Tex.; Blakely v. Duncan, 


4 Tex.; Bennet v. Butterworth, 8 How. U. S., 128.) Cook & McElvey v. Halsell,'. 


RIGHT OF WAY. See Contract, 1. 


RIPARIAN RIGHTS. 

1. Under the act of March 8, 1879, for the preservation of oysters and oyster- 
beds, and for protecting the rights of persons to the same, etc., the owner of 
land bordering on any unnavigable creek, lake, bayou or cove is also the true 
and legal owner of the oyster-beds along the entire front of his land, from low- 
water mark to the center of such creek, lake, bayou or cove; or if the lake, 
bayou or cove, upon which his land borders, is public, navigable water, then 
the owner of the land is the owner of the oyster-beds along the entire front of 
the land, and extending out from low-water mark into such lake, bayou or cove, 
for a distance of one hundred yards. Holt v. Follett, 55) 

2. Solong asthe owner of the land is content with what the law gives him by vir- 
tue of his riparian ownership, he is protected by the imaginary line running ata 
distance of one hundred yards from low-water mark along the entire front of 
his shore; and, toconstitute one a trespasser, in the meaning of the law, who 
without the consent of the owner of the land, takes oysters within such space, 
it is not necessary that the owner shall have first designated it by staking ‘*t 
off. That provision of the act of March 8, 1879, which requires one’s location 
to be designated by stakes planted at its four corners, applies only to those 
cases where the riparian owner, or other person, wishes to secure a right beyond 
these limits. 2. 


ROADS. See PuBLic ROADs. 
SALE. See FRAup, 1, 2. 


SCHOOL LANDS. 


1. C. sued P., in trespass to try title, for two sections of land lying partly in 
Nueces and partly in Duval counties, purchased by the former from the state, 


by application through the surveyor of Nueces county, under the act of July 
8. 1879, and the act of April 6, 1881, amendatory thereof, providing for the 
sale of lands set aside forthe common school fund The petition, besides 


the allegations usual in such forms of action, alleged, with great particu- 
larity, a compliance by C. with all the requirements of the statute, necessary 
to be observed in the purchase of such lands, down to and including the 
allegation of payment by him of the first installment, or one twentieth part, 























SCHOOL LANDS—continued. 
of the purchase money. The petition also alleged the execution by C. of 
written obligations for the balance of the appraised value of the lands, stipu 
lating to pay to the governor of the state such balance in yearly install- 
ments, each a one-twentieth part thereof, with interest; that the obligations 
had been executed and forwarded to the treasurer of the state and by 
him filed, and had also been registered by the commissioner of the general 
land office, all in conformity with the law regulating the sale of such lands; 
that the only installments of interest falling due up to the date of the 
institution of plaintiff’s suit had been paid to the state and accepted by it; 
and that P., with full knowledge of plaintiff’s rights, has subsequently pur- 
chased from the state, by application through the surveyor of Duval county, 
the same lands, paying cash, and had procured from the state patents 
therefor. The petition did not, however, specifically allege, that C.’s obliga- 
tions had been executed so soon as his application was received by the 
surveyor, or that they had been executed and sent to the commissioner of the 
general land office, or filed with the treasurer of the state, before the patents 
were issued to P. P. demurred to the petition. eld: 

(1) That a compliance by C. with all the requirements of the statute, neces- 
sary to be observed in the purchase of school lands, down to and including 
the payment of the first installment of the purchase money, gave him an 
inchoate right to the lands described in the petition, which he could perfect 
by a compliance with the requirements of the statute as to acts subsequently 
to be performed; and, so long as he was not in default in any of these particu- 
lars, the lands could not be granted to another ; 

(2) That, since the statute provides, that a failure, for a stated time, to pay 
the first installment shall immediately work a forfeiture of the land, and does 
not provide that a failure to forward, within a named period of time, the notes 
for the balance of the purchase money shall be visited with the same penalty, 
it was evidently not intended that, unless the notes be executed and forwarded 
so soon as the application is filed with the surveyor, the land should be imme- 
diately forfeited ; 

(3) That, under rule. seventeen for the government of district courts, every 
reasonable intendment must be indulged in favor of the pleading demurred to; 

(4) That the reasonable deductions to be drawn from the allegations of the 
petition in this case are, that the obligations executed by C. had been for- 
warded in due time and before the right of any person to the land had accrued ; 

(5) That the fact that the proper officers recognized as due to the state the 
payments made by C., and received and receipted for them, and registered the 
obligations under which these payments were made, shows that the officers 
recognized the purchase by C. as valid, and the obligations as duly executed ; 
and, unless P., who claims to have bought subsequently to C., can show some 
fact which avoided the latter’s purchase, notwithstanding his apparent com- 
pliance with the law, the title of C. is good. 

(6) That if the petition is not as clear and specific as to dates or other like 
circumstances as it should be, such defects should have been pointed out by 
special demurrer. A general demurrer will not reach them. Canales v. Perez, 
291 

SEPARATE PROPERTY. See CoMMUNITY PROPERTY, 6. PARTNERSHIP, 5. VENDOR 
AND VENDEE, 8. 

SEQUESTRATION. See Practice In District Court, 11. STOPPAGE IN TRANSITU, 6. 


1. The defendant in a sequestration suit is allowed to tender to the proper 
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SEQUESTRATION—continued. 


officer, within ten days after judgment, the sequestered property in payment of 
its value, but a provision to that effect is not required to be inserted in the 
judgment itself. The defendant can avail himself of this privilege without 


any order of court. Jills v. Hackett, 580. 


2, A person by becoming a surety on a replevin bond becomes a party to the 


suit, and is liable to have costs adjudged against him. JZ. 

3. The dismissal of a sequestration suit as toone of the sureties on the defend- 
ant’s replevin bond, who has died pending the suit, and whose estate is insol- 
vent, will not vitiate the judgment in favor of plaintiff. The court would have 
no power to release the deceased surety’s estate from responsibility, and a dis- 
missal of the suit as to him would not operate as such release. Jd. 


SET-OFF. See PARTNERSHIP, 2. PLEADING, 5. 
SHERIFF. See ExecuTIon SALE, 1,2. PLEADING, 6. 


SHERIFF’S RETURN. 


1. The return upon the citation was as follows: ‘Came to hand on the 12th 
day of February, A. D. 1884, at 11 o’clock a. m., and executed the 18th day of 
February, 1884, by delivering to Mrs. A. A. Holliday and W. H. Holliday, the 
within named defendants, in person, a true copy of this writ.” edd: 

(1) The service was insufficient ; 

(2) The fact that in the statement of the sheriff’s costs, at the end of the 
transcript, fees for delivering two citations are charged, does not cure the 
defect in the return. Aolliday v. Steele, 388. 

1. The case of King v. Goodson (42 Tex. 153), cited and followed 


SPECIFIC PERFORMANCE. See Trespass To Try TITLE, 2. 
STATE SUPERINTENDENT OF INSTRUCTION. See Pustic ScHoo.s, 1. 
STATUTE OF FRAUDS. See APPEAL, 1,2. ASSIGNMENT FOR CREDITORS, 1, 4, 5,6. 


CounTY TREASURER, 4, 5. County SEAT, 1, 5. COMMUNITY PROPERTY, 4, DEEDS, 
1. EXECUTORS AND ADMINISTRATORS, 2. ESTATES OF DECEDENTS, 1, 8. FRAuD, 5, 
HoMESTEAD, 22. LIMITATION, 12,13, 17. MECHANICcC’s LIEN, 1, 7. MORTGAGE, 1. 
PRACTICE IN SUPREME COURT, 2. PRE-EMPTION, 1,4. PUBLIC ROADs, 2, 21, 22. 
RIPARIAN RIGHTs, 1,2. ScHooL LAND 1. TREsS”AssS TO TRY TITLE, 5. 


1. Every debtor has the legal right to pay one or more of his just debts 
with any money or other property of his, though he may thereby with- 
draw from the reach of other creditors property which they might subject to pay- 
ment of their debts equally just, as also has every creditor the legal right so to 
receive payment; and this right of either is not affected by the fact that the 
debtor is insolvent. LZ//is v. Valentine & Son, 532. 

2. If, for such a purpose, the debtor conveys or sells, at a fair price, to some 
person who, by the terms of the sale, is bound to see, and does see, that the 
money is at once appropriated to that purpose, then it cannot be said that the 
sale, within the meaning of the law, is made to hinder, delay or defraud other 
creditors, who may not have received any of the proceeds R. S., art. 2465. 7d. 

3. The hindrance or delay contemplated by the statute (R.5S., art. 2465) has 
in it the element of fraud, and if a hindrance or delay be found in any case to 
be free from such element, then it is not of that character which, under the 
statute, vitiates conveyances. Jd. 

4. Under the statute, an intention to hinder, delay, or defraud must exist, but 
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STATUTE OF FRAUDS—eontinued. 
the mere intention can have no effect, if considered alone, in determining 
whether a conveyance is lawful or not. The intent must be coupled with a 
conveyance which has the effect, if permitted to stand, to hinder, delay or de- 
fraud creditors, otherwise it does not become a matter of private right, since 


joo Siac etl RR 


mere intent, however wrongful, interposes no obstacle to the successful asser- 
tion of any right a creditor may have to enforce payment of a debt through the 
sale of his debtor’s property. /d. 

5. Nocreditor, without a lien, has the right to have the debt due to him paid out 

of any particular property of his debtor, but any dona fide creditor may, in 
good faith, acquire a right in reference to his debtor’s property, which the gen- 
eral creditors do not possess. Jd. 
5 6. The acquisition of a lien on a part or the whole of an insolvent’s property 
to secure a debt, and a sale thereunder, necessarily tends, in a popular sense, to 
hinder and delay, and it may be‘even to defeat other creditors in the collection 
of their debts, and so also does every payment of a debt by a person unable 
to pay all his debts, whether the payment be in money or in property ; never- 
theless, if the lien or the payment be of a dona fide debt, it is valid, in the ab- 
sence of any law declaring preferences invalid, even though the debtor pays the 
debt or gives the lien with intent to secure to the favored creditor an advant- 
age over other creditors. 2. 

7. It is lawful to pay any debt or to secure its payment, unless there is some 
law in force looking to the distribution of an insolvent’s estate, without pre- 
ferences ; afd what it is lawful to do cannot become unlawful, by reason of the 
fact that it is done through a motive, or with an intent, not friendly to all 
creditors. A hindrance or delay which does not operate as a fraud upon credit- 
ors is not that prohibited by law. 2. 

8. To vitiate a sale the intent of the seller must be to hinder, delay or de- 
fraud his creditors, and such intent cannot exist, if the purpose be to appropri- 
ate the property or its proceeds, at its fair value, to the payment of one or 
more just debts, in a manner and at atime satisfactory to the creditors to be 
paid. Jd. 

%. The notice to the grantee must be a notice of an intent on the part of the 
debtor to hinder, delay or defraud in the legal sense of those words. Jd. 

10. If the intended and necessary effect of a transfer be to discharge one or 
more just debts of the seller by a present application of the full value of the 
property, in a manner agreed to by the preferred creditors, it would seem that 
the purchaser would stand on ground as favorable as though he were a pur- 
chaser for the sole purpose of securing a debt due to himself. 2. 

11. Fraud, or no fraud, is ordinarily a question of fact, but,if the facts be 
admitted, whether they constitute fraud within the meaning of the statute be- 
comes, in many cases, a matter of law. /d. 

12. Knowledge by the purchaser that the debtor intended, after paying certain 
debts with a part of his property, to apply a part or the whole of the residue to 
the payment of other just debts, even by way of preferences, would no more 
vitiate the salethan would a knowledge that, in making payment of the debts first 
satisfied, the intention of the debtor was to give preferences. Jd. 

1. Article 1184, Revised Statutes, refers to such process as may be required 
in the commencement of a suit, and in cases of injunction, attachment and 
sequestration alone. Crabtree v. Whiteselle, 111 

2. The issuance and service of process on Sunday is, at common law, in- 
valid; the statute declares the common law and, by exception, modifies it. 
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STATUTE OF FRAUDS—continued. 





Holidays have only the sanctity attached to them by statute, and all busi- 
ness may be transacted on them except what is expressly forbidden. (63 Tex,, 
162.) fd 

3. The words “ any civil process,” in article 1184, Revised Statutes, are broad 
enough to cover executions, but the chapter limits the language to process per- 
taining tothe commencement of suits. No such prohibition is found in the 
chapter on executions or legal holidays. Jd. 


STREET RAILWAYS. 


1. A grant made, under legislative sanction, by a city to a street 
street railway company of the right, not in express terms exclusive, to build 
and operate a railway upon one or more of its streets, confers upon the rail- 


way company no exclusive privilege as to such streets. The city, notwith- 


standing such grant, retains all the control it formerly possessed over those 
streets, subject only to the company’s exclusive right, as against other railway 
companies, to use that portion covered by its track. G.C. St. R’y Co. v. G.C. 
Ry Co., 502. 

2. Over that portion of any street upon which its track, switches, or turn- 
outs do not lie, a railway company has no authority, but the city’s dominion 


over it remains unchanged and unimpaired, and is as full and complete, for all 


purposes, as it was over the entire street before the privilege of constructing 
a road upon it was granted. If, therefore, the city should choose to grant to 
another company the privilege of laying a track upon the same street, the 


company already operating a road there would have no right to object, so long 
as the free and unobstructed use of its own track was not interfered with; and 
the new grant may, with the consent of the legislature, be made. 2. 


STOPPAGE IN TRANSITU. . See BILL or LApDING, 1. 


1. The fact that creditors of the vendee have attached the goods, does not 
defeat the right of the vendor to repossess himself of the goods by stoppage 
in transitu. (Benj. on Sales, 836, 862; Wait’s Acts. and, Def., 616; Chandler 
v. Fulton, 10 Tex.,2.) Alyn & Co.v. Willis & Bro., 65. 

2. See statement of case and opinion for facts held sufficient to constitute 
abandonment of an attachment as to part of goods. JZ. 

3. The basis of the right of stoppage 7” /ransitu is the insolvency of the 
vendee, without reference to whether the contract of sale was procured by 
fraud, and the right to rescind, resulting from fraud, may be waived without 
affecting the right resulting from insolvency. (Woodruff v. Noyes, 15 Conn.; 
Halff, Weis & Co. v. Allyn & Co., 60Tex., 278, and other authorities doubted.) 
id. 

4. It is well” settled by the great weight of English and American authori- 
ties that stoppage im /vansitu merely secures the possession of the goods to the 
vendor, so as to enable him to exercise his right as an unpaid vendor, and does 
not rescind the sale. (Chandler v. Fulton, 10 Tex., 2, reviewed and approved. 
Other authorities cited.) /d. : 

5. The bringing of suit and levy of attachment on the goods to secure the 
purchase money does not estop the vendor from asserting the right of stoppage 
in transitu; both remedies recognize the title of the vendee. Jd. 

6. Goods subject to stoppage im ¢ransitu, attached by creditors of the vendee 
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STOPPAGE IN TRANSITU—continued. 
while in transit, can be sequestrated by the vendor, and possession can be 
obtained by filing a claim bond and taking the goods. 2. 


SUNDAY. See STATUTES CONSTRUED. 

SUPERIOR TITLE. See VENDOR AND VENDEE, 8. 
SUPERSEDEAS. See APPEAL Bonn, 3. 

SURETY. See EXECUTORS AND ADMINISTRATORS, 1. 


SURVEY, See County Bounpary, 1,6. Lanp CERTIFICATE, 1, 2, 3. 

1. If a line of a survey was generally but erroneously supposed to be at 
a certain place, that fact should be considered in determining what weight 
ought to be given to the calls for that line in a deed to a neighboring tract ; 
other calls in the deed might be given a controlling influencein determining 
what lands were conveyed by the deed. Jones v. Powers, 207. 

2. If the deed contained such a description of the land conveyed as to show 
that it was intended thereby to convey a certain tract, in accordance with a 
survey actually made, the tract would pass regardless of the erroneous call for 
the line referred to. J/d@ 

TAXATION. 

1. Arguments and conclusions of the court in I. & G. N. Ry. Co. v. Anderson 
county, 59 Tex., adopted. 

la. The “ property ”’ or “franchise” of a railroad, exempted from taxation by a 
legislative act, was sold under a mortgage. edd: 

(1) That the right of exemption from taxation probably did not pass by the sale 
as a thing sold and fer force of the sale 

(2) The act of March 10, 1875, was a declaration having the force of a law, as 
well as a contract, by which the right to the exemption was secured to persons who 
might succeed in any manner to the corporate rights and ownership of the property 
exempted from taxation by the act. 

(3) The exemption passed by force of the law, while title to the thing exempted 
was subject to the rules regulating the transfer of property. 

(4) The word “successors” was evidently used to designate such persons as 
might, in a lawful manner, acquire the proprietorship of the corporate rights and 
property through which they were to be exercised, while “Sassigns ” was probably 
used to designate parties who might acquire the land certificates before location, or 
the lands afterwards. 7. & G. XN. Ry Co. v. Smith, 21. 

2. Art. 4676, R. S., provides that all property, real and personal, except such 
as is required to be listed and assessed otherwise, shall be listed and assessed 
in the county where it is situated, and there is no special provision excepting 
from this requirement cattle ranging near the line of two counties; yet the 
statute does not intend to impose impossibilities or to work injustice, and a 
substantial compliance with its terms is allthatis necessary. Court v. O’Con- 
nor, 334. 

3. If, therefore, one whose pasture lies partly in the county of his residence 
and partly in an adjoining county, renders for taxation his cattle, feeding upon 
such pasture, and pays the tax thereon, in the county where he resides and 
where the entire herd feeding in his pasture is controlled, he complies with the 
substantial requirements of the statute, the state receives from the property all 
the revenue to which she is entitled, and the owner is not overtaxed. Jd. 











810 INDEX. 










































TAXATION—continued. 

4. In 1884, O., a resident of Refugio county, owning a large pasture lying 
partly in the county of his residence and partly in Aransas, an adjoining 
county, in which pasture grazed several thousand head of cattle belonging to 
him, but which were always herded, as occasion required, in the county of his 


residence, was required by the assessor of Refugio county, in pursuance of 
‘written instructions from the comptroller of public accounts, to render his 
entire herd of cattle for taxation in that county, for that vear. Subse- 


quently O., in rendering his property in Aransas county to the assessor 
thereof, for taxation, noted upon his list the fact that all the cattle in his 
pasture had been rendered to the assessor of Refugio county. At a meeting 
of the county commissioners of Aransas county, held June 30, 1884, to revise 
and approve the lists submitted by the assessor of that county, the board 
added, without O.’s knowledge, to the list of property rendered by him, four 


thousand head of cattle, at a valuation of $52,000, part and parcel of the herd 
that had been rendered for taxation in Refugio county. O. paid to the tax col- 
lector of Refugio county the taxes upon his entire herd, and tendered to the 
tax collector of Aransas county the taxes due on his real estate in the latter 
county, but the collector refused to receive the money as the taxes on such 
property, and subsequently levied upon and advertised for sale all of O.’s lands 
in Aransas county, to satisfy the taxes assessed on both the lands and the four 
thousand head of cattle. O. applied for and obtained an injunction restrain- 
ing the sale. Held: 

(1) That an injunction will lie, under such circumstances, to restrain the sale 
of real estate levied on to satisfy a tax illegally assessed. (Citing Red. v. John- 
son, 53 Tex. 284; George v. Dean, 47 Tex. 84, and Nat. Bank v. Rogers, 51 
Tex. 606) ; 

(2) That it is not necessary, in such cases, before applying for an injunction, 
to seek relief from the board of equalization, or other officers having control 
in matters of taxation. (Citing Hardesty v. Flemming, 57 Tex. 400); 

(3) That it was unimportant whether the taxes in Refugio county were paid 
before or after the levy which was sought to be enjoined. It was sufficient if 
the right to the taxes had fully accrued to that county, and this was effected 
by the previous assessment made therein ; 

(4) That it was not necessary for O. to allege at what timé he was required to 
render his cattle in Refugio county. It is sufficient if it appears from his 
petition that it was done before the commissioners’ court of Aransas county 
added the four thousand head of cattle to his assessment in the latter county. 
fa. 

5. When the comptroller of public accounts has issued a general order, 
directing that where cattle range in more than one county, the owner, living 
near the county lines, shall render to the assessor of the county in which he 
resides the entire number owned, such instructions are binding on the assessors 
of taxes (R. S., art. 4713); and persons rendering their property for taxation, 
in accordance with these regulations, must be held to have complied with the 
law, and their property, of that description, will be free from ‘taxation in any 
other county than the one in which it has been rendered. 2. 

6. Art. 11, sec. 5, of the constitution excepts from the operation of art. 8, 
sec. 3, such municipal corporations as may have their charters granted and 
amended by special laws. Such cities may be authorized to levy and collect 
heavier taxes than those incorporated by general law, and one of these cities 
may be authorized to levy a heavier tax than an other of the same kind. Cave 
v. City of Houston, 619. 
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TAXATION—continued. 

7. The weight of authority seems to be that when a statute does not provide 
an exclusive remedy for the collection of taxes, they may be enforced by suit. 
ld. 

8. Interest is not recoverable on taxes unless the statute so expressly pro- 
vides. /d. 

9. A judgment cannot foreclose a lien upon an entire piece of property and 
direct its sale for taxes averred to have been assessed against a portion only of 
the property ld. 

TAX SALE. 

1. Plaintiff in trespass to try title relied upon a tax deed, and sought to prove that 
the jurisdictional prerequisites had been complied with in the sale by producing 
the tax roll. The land in controversy was the Jos. Shelton survey, and it was 
admitted that the roll had been changed since the institution of the suit from 
Joshua to James Shelton. eld: 

(1) That the survey listed was not that conveyed to plaintiff, and the roll and 
deed were properly excluded. 

(2) Independant of constitutional and statutory law, a tax deed does not affect 
title unless the authority of the maker of the deed is shown by proof of the per- 
formance of all precedent requisites. (Bur.on Tax., 332; Cool.on Tax., 353, ete.) 

(3) The deed alone did not make a prima facie case for plaintiff. (Authorities 
reviewed.) Aleredith v. Coker, 29. 


TENDER. See EVIDENCE, 3. 


TENANTS IN COMMON. See ComMuNITY Property, 5. Novice, 1. * TRESPASS TO 

Try TITLE, 16. ; 

1. The extent to which one tenant in cOmmon may recover against persons 

showing no right is well settled in this state. (Sowers v. Peterson, 50 Tex. 217; 
Pilcher v. Kirk, 60 Tex. 162.) Hancock v. Tram Lumber Co., 225. 


TETIMONIO. See EvipEnck, 25. 
TRESPASS. See ATTACHMENT, 7. LIMITATION, 5. RIPARIAN RIGHTs, 2. 
TRESPASS TO TRY TITLE. See ImMproveMENTs, 1. Limitation, 3. TAX SALE, 1. 


1. When defendant agreed that a certain party was the common source of 
title to the land in controversy, he was precluded from claiming any interest 
in the land not derived from that source. Cvradtree v. Whiteselle,111. 

2. On January 26, 1884, D. and P. entered into an oral agreement by which 
D. was to sell to P. a certain small tract of,unimproved land near the town of 
Newton, in Newton county, and P. was to pay him therefor the sum of $30.00, as 
soon as P. moved on the land with his family, who were then in another county 
Two days thereafter it was further orally agreed between them that D. should 
erect upon the land a dwelling-house, furnishing all the material therefor and 
completing the same by the following March, and that P. should pay him 
therefor the further sum of $300, but no definite time was fixed for its payment. 
D. completed the building within the time specified, and, on April 6, 1884, P. 
with his family, took possession of the premises, with the consent of D., pay- 
ing the latter at the time $100. P., shortly after taking possession of the 
premises, erected thereon, with the knowledge and consent of D., other perma- 
nent and valuble improvements, at his own expense. On January 14, 1885, D. 
tendered to P. a deed to the property, in which the consideration was stated to 


be $330. 


This deed P. refused to accept, claiming that the true consideration 
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TRESPASS TO TRY TITLE—continued. 





was $30; that he was entitled to a deed with such amount expressed therein ag 
the consideration, and that the $800 related to an entirely different transaction. 
D. declined to make the alterationin the deed, and in March, 1885, the balance 
of the $330 being still unpaid, brought suit in trespass to try title against P. 
for the land. P. pleaded purchase of the land from D. for $30.00, and payment of 
that amount, possession and occupancy thereof, with plaintiff’s consent, and 
valuable improvements by him in good faith, and prayed the court for a decree 
in his own behalf, compelling the plaintiff to make conveyance of the land in 
conformity with the terms of the oral agreement of January 26, 1884. Aedd: 

(1) That, under the foregoing facts, the court did not err in refusing to render 
judgment in favor of D. 

(2) That improvements made by the vendor, under the circumstances of this 
case, cannot aid a vendee in enforcing specific performance of a verbal 
tract to sell land, until the latter pays for them ; 


con- 


(3) That the improvements made by P. counted for nothing in his prayer for 
specific performance, so long as he failed to perform his part of the contract by 
not paying the entire purchase mone} ; 

(4) That if P. will pay the unpaid balance of the $330, he will then be entitled 
to a decree vesting in him the title to the land, but not otherwise ; 

(5) That the plaintiff may, if he thinks proper to do so, in case the defendant 
fails to pay the part of the price unpaid, so amend his pleadings as to entitle 


him to a judgment for the unpaid balance, if, in fact, it is one, and to a decree 
directing a sale of the property to satisfy such judgment. Da nv. Poole, 376. 
5. A. C. sued J. C. in trespass to try title, and described in the petition the 


land claimed by her as *“ that certain tract of land, containing three thousand 
two hundred and fifty-six and one-eighth acres, part of a certain other tract of 
land known as the league granted to David Brown, colonist, situated in Jeffer- 
son county, Texas, on the west bank of the Neches river, and more particularly 
described as follows: * 


” 


The petition then set forth the field notes 
of the entire league granted to David Brown, and averred th 


t the plaintiff was 
the legal and equitable owner thereof, except about five hundred acres con- 
veyed November 4, 1839, by David Brown to J. Hutchinson and wife ; ten acres 
conveyed, November 29, 1836, by Brown to E. McFaddii? / three hundred and 
twenty acres conveyed, July 30, 1840, by Brown to G. W. Tevis; fifty acres 
conveyed, March 2, 1847, by the sheriffof Jefferson county to F. W. Ogden; two 
hundred acres conveyed, December 27, 1856, twenty-three and a half acres con- 
veyed, May 12, 1857, and twenty acres conveyed, October 4, 1859, by M. Cart- 
wright to J. J. Herring; and six lots in the town of Santa Anna conveyed, May 
24, 1837, by David Brown to W.C. McDaniel. The deeds conveying t*ese sev- 
eral tracts excepted as above, were alleged tocontain a description of the tracts, 
respectively, by metes and bounds, and to have been duly recorded in Jefferson 
county. Certified copies of these deeds were appended to the petition, as 
exhibits, and it was prayed that they might be taken as a part thereof. Ae/d, 
that the petition, in connection with the papers therein referred to and made 
part of it, gave a sufficient description of the land sued for, and the court did 
not err in overruling demurrers raising that question. Craig v. Cartwright, 
413. 

4. See opinion in this case for description in deeds conveying land held suffi- 
ciently certain to admit them in evidence, under defendant’s plea of limiattion, 
for purpose of showing privity of possession and continuity of claim. 2. 

5. By virtue of article 4812, Revised Statutes, and section 5 of the final title, 
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TRESPASS TO TRY TITLE—continued. 
parties to an action of trespass to try title commenced before those statutes 
took effect, are to have their rights determined according to the law as it ex- 
isted at the time the suit was instituted. Steed v. Petty, 490. 

6. Except as to the course of practice or procedure, the provisions of the old 
law are to govern in suchasuit. The parties may, in its prosecution or defense, 
plead and prove the same matters that they could have urged, had the cause 
been tried under the former law. ZZ. 

7. An allegation of some adverse possession or claim is a necessary part of 
the petition in an action of trespass to try title. See opinion for allegations 
held insufficient to constitute the statutory action. Nye v. Hawkins, 600. 

8. A dispute as to boundaries may be determined in an action of trespass to 
try title, but only where facts are alleged sufficient to support that action. 
ld. 

9. When, in addition to the confusion of boundaries, there is sufficient equity 
to give jurisdiction to a court of equity, the statutory action of trespass to try 
title may be used, and the dispute as to boundary determined therein. 2. 

10. A confusion of boundaries alone does not justify a resort to equity; there 
must be, in addition, some equity superinduced by the act of the parties—as 
fraud, confusion of occupancy, negligence, omission or misconduct. (Authori- 
ties cited.) /d. 

11. Equity will not grant relief unless the boundary cannot be otherwise de- 
termined. Averments of the true locality of a boundary line, and that natural 
objects are still in existence by which such locality .may be accurately fixed, 
show that such line is, within the meaning of the law, determined. /d. 

12. Before granting relief, equity requires the plaintiff to show a clear title to 
land in the defendant’s possession. (Authorities cited.) This rule might be 
extended to allow relief to the plaintiff in cases of disputed boundaries where 


there is an adverse claim without possession, provided the other facts were 





sufficient to justify the interposition of equity. ZZ. 


13. The elder title of a prior grantee draws to it the seisin of the entire tract 


covered thereby. A party claiming title under a junior grant may, by taking 
actual possession, dispossess the prior grantee to the extent of the second 
grant. But upon actual possession being taken by the prior grantee, the ad- 


verse holding of the trespasser becomes limited to his actual enclosure and 


improvements. Parker vy. Baines, 605, 


14. Without actual entry, the holder of a junior title can have no constructive 
possession. Whatever locations may be made upon an elder grant, so long as 
no actual possession is taken, the title of the prior grantee to the elder grant 
remains unimpaired. 2. 

15. Whenever actual possession is taken by a subsequent grantee or other 
trespasser, the prior grantee must take notice of the trespass and protect his 
title by taking actual possession or bringing suit within the proper period of 


; 


limitation. a. 
TRIAL BY JURY. 


1. Defendants demanded a jury and had the cause placed on the jury docket. 
No jury fee was deposited by or on the first day of the term, and on motion 
of plaintiffs the cause was stricken from the jury docket, although the jury 
fee was deposited before the motion was filed. The cause was called in its 
regular order, and plaintiffs objected to its trial on the ground that all the jury 
cases had not been disposed of. Held: 
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AL BY JURY—continued. 

(1) That the case should not have been stricken from the jury docket (follow- 
ing Gallagher v. Goldfrank, 63 Tex., 478). 

(2) Plaintiff could not be heard to complain that they were not permitted to 
reap a further advantage than the erroneous ruling of the court had already 
given them. j 
(3) The trial of a case out of its regular order is no ground for reversal unless 
it is shown that some injury resulted therefrom. Allyn & Co. v. Willis & Bro., 65, 

2. A party to a contestation arising upon an application for probate of a will, 
begun in the county court, but subsequently transferred to the district court, 
because of the disqualification of the judge of the county court, is entitled, on 
request, in the district court, toa trial by jury. Cockril/ v. Cox, 669. 


AL OF RIGHT OF PROPERTY. See EVIDENCE, 21. 


TRUSTS. See FrRAuD, 4. JURISDICTION, 3,4. LimiITaTIoN, 1. MortTGace, 1. 


1. D conveyed to three trustees a tract of land for the purpose of establishing 
and maintaining a school for the education of white youths of the county, the white 
population of the town to have entire control of the school; but no provision was 
made for appointing trustees in case of vacancies. Two of the trustees died, and 
the donor made a second deed, conveying the property for the same purposes, to 
five trustees, and providing the manner of filling vacancies. W conveyed the same 
land to the same five trustees for the same purpose. These trustees then con- 
veyed to defendants in trust for the M. E. Church, and a sectarian school was main- 
tained upon the lot. The church trustees also claimed, under a deed purporting 
to have been made by the white population of the town. Plaintiff brought suit in 
behalf of the white population of the town, to have new trustees appointed under 
the first deed from D, and to have the other deeds cancelled. //e/d- 

(1) If the superior title was in D, and no power to create new trustees was 
reserved by D in his first deed, or conferred on any other person, such trustees 
could only be appointed by the court. (Perry on Trusts, 294.) 

(2) If the title was in W, the trustees appointed by him had full power to admin- 
ter the trust in accordance with the terms of the deed creating it, unless ramoved 
by some proper court for sufficient cause. ° 

(3) Courts appoint trustees to administer trusts Of this character only whena 
power to create them in some other way has not been provided, unless under facts 
exceptional in character. 

(4) Alienation of the trust estate is not always treated fer se as a breach of trust. 
(Hill on Trustees, 673.) 

(5) If the property was vested in the five trustees by the deeds from D or W for 
the purposes stated, they had no power to alienate the trust estate, and their deed 
should have been cancelled. 

(6) If the property was not in law vested in them, it was so in form, and their 
conveyance was a cloud upon the title, which ought to have been removed by a can- 
cellation of the deed. 

(7) Buildings erected upon the lot, no matter from what source the funds with 
which they were erected came, became part of the lot, the legal title to them vested 
in the trustees, and no one or more of the inhabitants had an interest in the prop- 
erty which he or they could alienate. 

(8) The white inhabitants of the town, as a community, could have the school 
erected on the lot carried on through such instrumentalities as they deemed proper, 
so long as the use was such as was contemplated by the donor. See opinion for 
uses held probably not in conflict with the intent of the grantor. 
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TRUSTS—continued. 

(9) Whatever means the inhabitants might elect to carry out the intention of the 
grantor, it was the duty of the trustees to see that the property was not used for a 
purpose never contemplated by him. / 

(10) The inhabitants had no power to turn over the possession of the property 
to any person or association for all time to come, neither had the trustees. 

(11) See statement of case for instruments held to have been improperly admitted 
in evidence. 

(12) Though a deed from the nominal plaintiff, conveying the lot to defendants, 
might be admitted in evidence against him without proof of its execution, it could 
not affect the other inhabitants for whom he sued, and an instrument executed by 
him alone would confer no right on defendants. /2erce v. Weaver, 44. 

TRUST DEED. See Trusts, 1. 

VARIANCE. See TAX SALE, 1. 

VENDOR AND VENDEE. See ATTACHMENT, 2. EvIDENCE, 4,18. FRAup, i, 2, 3, 
6,7. STOPPAGE IN TRANSITU, 1. 2, 3, 4, 5. 

1. If a party purchase goods with money acquired through a valid loan, the 
goods are his; if the loan was simulated to work a fraud, the title to the goods 
is in the lender. Hinson v. Walker & Co., 103. 

2. When a vendee refuses to receive personal property contracted for, the 
seller has either of three remedies: He may hold the property as the property 
of the vendee, and sue forthe price; or he may foreclose his vendor’s lien upon 
the property by a fair sale of it, and sue the vendee for the portion of the 
agreed price he fails in this way to realize ; or he may treat the property as his 
own, and sue for damages. If the vendor elects the latter remedy, the measure 
of his recovery is the difference between the contract price of the thing refused 
and its market value at the date when it ought to have been received. (Citing 
3 Parsons on Cont. 209.) Welden vy. Texas Continental Meat Co., 487. 

3. The measure of damages for breach of contract of sale of land by the pur- 
chaser, is the difference between the contract price and the salable value of 
the land; and this value may be fixed by a fair resale, within a reasonable time 
after the breach and after notice to the party to be bound by the price as the 
value. (Citing 2 Suth. on Damages, 195, ef seg.) Kempner v. Heidenheimer, 587. 

4. What-is a reasonable timeis a question of fact varied by the circum- 
stances of each case. The lapse of such period as would give room for fluctua- 
tions in the market, in the usual order of things, or of such period as would 
authorize the inference that the vendee had elected not to adopt this means of 
fixing the manner of liability, would be unreasonable. 2. 

5. To be bound by the price, the defendant should have notice of the sale. 
The sale is, in some sense, a sale of his property, and, to protect his interest, 
he is entitled to notice. (Citing Bowser v. Cessna, 62 Penn. St. 148.) /d. 

6. Where the plaintiff has not made such sale as was authorized by the de- 
fendant’s breach, he is only entitled to recover the difference between the mar- 
ket value of the land at the date of the breach and the price defendant had 
agreed to pay; and it is the duty of the plaintiff to establish by proof these fac- 
tors in the measure of his damages. Jd. 

7. K. loaned to R. $5,000, with which the latter purchased a certain lot 
of ground, and with a view to the money’s being so used. The title was taken 
in R.’s name, and the property was intended for his own benefit. There was no 
agreement that K. should have alien. Aée/d, that K. and R. did not sustain to 
each other the relation of vendor and vendee, and that K. had no lien on the 
property as security for his debt. Aauffmanv. Ruhl, 723. 
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VENDOR AND VENDEE—continued. 


8. The vendee of a tract of land paid $450 cash, leaving $800 of the 
purchase money unpaid, the $450 being of his wife’s separate means. The 
vendor made a bond for title, binding himself to make a good deed 
upon payment of the $800 and interest. The land was sold under 
execution sale in 1873 as the property of the vendee, the $800 being still unpaid 
It was bought by the creditor and another party for $200, that sum being 
credited on the execution. In 1874 the $800 with interest was paid to the 
vendor by the firm of M. & L., and title was made to them. Suit was brought 
for the land by the purchasers at sheriff’s sale. edd: 

(1) That on failure of the vendee to pay the purchase money, the vendor 
could rescind the contract and sell the land to another. 

(2) That in view of the facts, the court below did not err in giving the 
charge, ‘the proof must show that the whole of the purchase money for the 
land was paid with the vendee’s money, to entitle the plaintiffs to recover.” 

(8) That a judgment will not be reversed because of technical errors 
committed upon the trial below, if upon the pleading and evidence, no other 
judgment thar the one rendered, could have been legally rendered. 

(4) Plaintiffs acquired by their purchase only such rights as the vendee had 
at the time of the sheriff’s sale. Under the pleading and evidence they would 
not be entitled to recover even against the vendee, were he clothed with the 
legal title, by paying the balance of the purchase money, unless they tendered 
him the balance of the purchase money, for as against him they would not 
exhibit any superior right. 

(5) They acquired at most but the right to have title to the land by paying 
the balance due on it, and this was subject to be defeated by a failure of the 
vendee, or his vendees, to pay their balance. 

(6) When the firm of M. & L. purchased the land for themselves or for the 
benefit of the vendee, their legal title was superior fo any alleged by plaintiffs, 
and the equities of M. & L. were as strong as those asserted byplaintiffs. 

(7) If M. & L. paid the balance of the purchase money for the vendee, and 
held the title for his benefit, the plaintiffs had the right to pay the balance of 
the purchase money and have title, just as if the vendor had not conveyed to 
M. & L.; but in no case could they recover without paying or tendering the 
purchase money. 

(8) If M. & L. bought the land, even with notice of the prior contract, for 
their own use and with their own means, their title could not be divested even 
on tender of the purchase money. 

(9) The vendee had no real interest in the land, since it was purchased for 
his wife with the intention that it should be paid for with her separate means, 
and the $450 paid on it was of her separate estate. Plaintiffs took nothing as 
against her by their purchase, even if they had no notice of her rights, for it 
was not shown that they paid value. (McKamey v. Thorp, 61 Tex., 648.) J£- 
Bride v. Banguss, 174. 


VENUE. See ATTACHMENT, 7. 


1. The rule announced in Hubbard v. Lord, 59 Tex. 884, that suits for 
malicious prosecution must be commenced in the county where the process 
of law was unjustly and maliciously sued out, and that for a proper and 
legal execution of such process, according to its mandates, the officer of the 
law to whom it is directed incurs no liability to the injured party, reaffirmed. 


Lilliard & Hilliard y. Blum and Wilson, 286. 
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VENUE—continued. 
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2. See this case for allegations in a petition, held sufficient, in a suit 


for malicious prosecution, to give jurisdiction to a court in a county other 
than that in which the process of the law was unjustly and maliciously 
sued out. Jd. 


VERDICT. See CHATTEL MortGacE, 4. INTEREsT, 1, 2, 3. 


1. See opinion for facts held sufficient to sustain a verdict. A verdict will 
not be set aside as excessive unless it is so clearly excessive as to authorize 
the court to declare that the jury must have been influenced by some improper 
consideration. £.Z2.& &. &. Ry Co. v. Smith, 167. 


VOID AND VOIDABLE. See CHATTEL MoRTGAGE,4. HOMESTEAD, 11. PrRomIs- 


soRY Norte, 2. 

1. Where a vendor has been induced to make a sale by the fraud of his 
vendee, the contract is vordad/e at the election of the vendor, not void @éd initio; 
the vendor may sue for the price and thus affirm the contract, or sue for the 


goods and thus disaffirm it. (Benj. on Sales, 483.) Alyn & Co. v. Willis& 
Bro., 65. 


VOUCHERS. See GUARDIAN AND Warp, 1, 2. 
WARRANTOR. 


1. In order that a judgment rendered at the suit of a third party against the 
vendee of goods, sold with warranty of title, may, in an action upon the war- 
ranty, be conclusive or even admissible as evidence of any fact necessary to 
show failure of title, there must have been a request to the warrantor to defend 
the action in which the title to the goods was in controversy. (Citing Clark z. 
Mumford, 62 Tex., 553, and Eastman v. Ward, Dewey & Co., Galveston term, 
1883.) Buchanan v. Kauffman & Runge, 225. 


2. See this case for evidence held not to show such facts as would make a 


judgment rendered against the warrantee admissible as evidence in an action 


upon the warranty to prove the breach. Jd. 


WILLS. See TRIAL By Jury. 


1. A husband died leaving a wife and five children. The will gave the wife a life 
estate in all the husband’s property during her life or widowhood ; in case she 
married again the property was to be equally divided between her and the 
children, and at her death, whether she married again or not, all the estate was 
to be divided among the children. It further provided, “I desire and will that 
my wife remain on the place where I now reside, unless in her judgment she 
should think best to remove, in which case, she desiring it, my executors are 
authorized to sell all, or any portion, of said home tract, and that she raise 
and control my children in such manner as she thinks best. Be it understood 
that if my wife thinks proper to remain on the place where I now live, and 
desire to sell any portion of said home tract, I will that my executors have 
full power to sell suck land in such quantities as may be thought most desir- 
able.” Only one of the two executors qualified; he died soon after, and no 
further action was taken in the probate court. The wife sold two portions of 
the home tract and the heirs of the husband brought suit against the vendees. 
Held: 

(1) That the wife ciuld take only a life interest in any property owned by 
the husband. 
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WILLS—continued. 


(2) That property purchased during the marriage was presumed to be 
community. 


(3) The will confided to the wife the exercise of judgment as to whether the 
land or a part.of it should be sold, but to the executors was given the power to 


determine every other fact necessary to be determined before a sale could be 
made, as well as the power to consummate a sale. 

(4) The testator must be presumed to have intended to confer upon the wife 
and the executors respectively the power which he expressly gave and none 
other. The death of the executors before the will was fully executed, could 
not confer upon the wife a power which the will did not give her 

(5) After the death of the executors the case was that of an estate without 
administration, and that did not empower the wife to sell land belonging to the 
estate, even to raise money for the support of herself and children, unless she 
did it in the manner and to the extent which the law provides. 

(6) If the purchase money of the land was used for the support and educa- 
tion of the minor children, that could not estop them from claiming their 
respective shares. 

(7) A partition between the children and the wife, on her second marriage, 
made by a court having jurisdiction of the parties and the subject matter, 
would bind the parties as to the subject matter disposed of, whether the partition 
was correctly made or not, but could in no way affect land not included in the 
partition. 

(8) If the land in controversy was of the community estate, after the lapse 
of thirty years between the sales of the two tracts and the institution of this 
suit, much might be presumed as to the existence of facts which would have 
clothed the wife, as survivor, with power to make the sales. (48 Tex., 552, 65 
Tex., 419.) Box v. Word, 159. 

2. It is error to give a charge based upon facts which there is no evidence to 
establish. a. 














